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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

RAMPAGELLC,
Plaintiff,
V.

Civil Action No. 16<v-10691ADB

GLOBAL GRAPHICSSE, GLOBAL

GRAPHICS SOFTWARHNC., AND JOHN

DOE #1,

Defendants.

L R R S TS R N S

MEMORANDUM AND ORDER ON MOTION TO DISMISS

BURROUGHS, D.J

Rampage LLC (“Rampagefiled this lawsuit againg&lobal Graphics SE, Global
Graphics Software Inc. (collectively “Global Graphics”), and John Dcal#gingthree counts
of patent infringement. Rampageisiendedcomplaint alleges that John Doe #1 directly
infringed on a patent held by Rampage (Count I), and that Global Graphics committed induced
patent infringement (Count Il) and contributory patent infringement (CountBEQF[No. 15].
Now before the Court is Global Graphics’ motion to dismiss pursuant to Federal RuNd of C
Procedure 12(b)(6). [ECF No. 16]. For the reasons stated below, thegGousthe motion to
dismiss as to Count Without prejudce and with leave to amend if needed after discqo\aergt
denieshemotion as to Counts Il and 1.
l. BACKGROUND

Rampage is the sole owner of U.S. Patent No. 9,053,410 (hereinafter the ““410 Patent”),

entitled “Raster Image Processor With PrintheadilerGompensation For sulti-Level Digital
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Printing Machine.[ECF No. 15at{ 10. Mitchell J. Bogaris listed as the inventdrld. This
patent is for a new type of printing technology that presents “[a] systemethddrof
calibration, screening, and compensationfor multiple graylevel digital presse5[ECF No.
15-1 at 1]. This new system for distributing ink from inkjet pnigtpresses deaisith an issue
known as the “Screening Problem.” [ECF No.at§ 23. The “Screening Problem” arises
because
[m]ost printing software assumes you can print a perfect grid of dots. In
[practicd on an inkjet press there are often variations between the control
system’s aim point for an ink drop and where it actually lands. In addition the
interaction of the ink drops with the media may introduce variationsAll . .
these variables, in combination or separately, may lead to changes inéalfto

dots’ size or shape away from the intended ideal, which in turntregt to
artifacts and errors that are visible to the naked eye in the finished print.

Id. aty 24
The '410 Patentoversprocesses that offer a solution to the Screening Proldert 1

26, 28. Bogart’s solution, known as the “Mulivel Screening Solution,” “changel[s] the size of
the tonal sub-ranges based upon density measurements of the actual dot sizbscfuoet”
and “overlap[s] each tonal subnge by a small amount, for example two percddt.”

Rampage alleges that Global Graphics knethefpatent application by March 5, 2015,
perhaps due to its publicatidd. at{ 47. On June 23, 2015pmeone affiliated witRampage-
the complaint does not mention wherailedGlobal Graphics and its Chief Technology
Officer, Martin Bailey, informinghem of th€é410 Patent, and Mr. Bailey confirmed receipt of
the emailld. In approximately the same time frap@&obal Graphics developed a software

based raster image processor for use with a digital press that it sellshenderk “Harlequin

Host Renderer SDK” (hereinafter the “Accused Produdd’)aty 14 The Accused Product has

1 Although not discussed in the complaint, at the motion hearing Rarsfsdgethat Bogart is
the manager of Rampage. [ECF No. 26 at 24].



four types of screening methods that an operator may select: HarlequitewellBereening,
Harlequin Dispersed Screening, Harlequin Cross Modulated, and Harlequin Precisenis).

Id. at{ 15. Only the Harlequin multi-level screening optfbareinafter the “Accused Process”)

is at issue in this casBRampage asserts tHalobal Graphics didiot sell a multievel screening
option in any of its products until aftRampageontactedslobal Graphicsegardinghe

“Multi -Level Screening Solution” invented by Bogddt. at | 28 Rampage believes that the
Harlequin multilevel screeningises processes and methods covered in the '410 Patent, which
forms the basis for the “Multi-Level Screening Solutiold.’at {{ 29-43.

Rampage suspects that Global Graphics then sent the Accused Product to John Doe #1
for testing in the United Statdsl. at{ 17 Rampage’s belief that John Doe #1 has used, tested,
or researched the Accused Product in the United States forms the basis for. Coanf{] 20—

45. Rampage’s belief that John Doe #1 received the Accused Product from Global Graphics
forms the basis for Counts Il and Ildl. at 1 46-59. Rampage does not know the location

identity of John Doe #1, but believes that Global Graphics does know the location and identity of
John Doe #1ld. at 1 18—-19. Rampage also does not lemeess to the source code for the
Accused Product, which is a software prodidttat § 22 Without examining the source code,
Rampage carotdetermine exactly how the Accused Product’s code is written, and how close it
is to the’410 Patentld.

Rampage filed this suit on April 10, 2016 [ECF Noaffithenfiled anamended
complaint on June 10, 2016 [ECF No. 15]. Global Graphics filed its motiasrtos$ on June
24, 2016. [ECF No. 16]. Rampage filed an opposition on July 18, 2016. [ECF No. 23]. The Court

held a hearing on the motion to dismiss on November 16, 2016.



. STANDARD OF REVIEW

The parties disagree as to what standard the Court must use to evaluate aomotion t
dismiss in the patent infringement contéitte disagreement boils down to whether or not a
complaint that follows Form 18 in the abrogated Appendix of Feontise Federal Rules of
Civil Procedure is sufficient, or whether a complaint must follow the more stitinge

requirementset forth inAshcroft v. Igbal, 556 U.S. 662, 678 (2009) &l Atlantic Corp v.

Twombly, 550 U.S. 544, 555 (2007). Before December 1, 2015, Form 18 in the Appendix of
Forms provided a sufficient model complaint ftirectpatent infringemendespite th&wombly

and_lgbal decisions. Lyda v. CBS Corp., 838 F.3d 1331, 1337 n.2 (Fed. Cir. 2016). Form 18,

however, did nosufficefor indirect patent infringement, such as induced infringement or

contributory infringementafterthe decisions ifwombly and IgbaWere issuedin re Bill of

Lading Transmission & Processg Sys. Patent Litig681 F.3d 1323, 1336 (Fed. Cir. 2012).

Form 18 had only five requirements for a complaint alleging direct patent infrerge

(1) an allegation of jurisdiction; (2) a statement that the plaintiff owns the
patent; (3) a statement tlgdfendant has been infringing the patdrytmaking,
selling, and using [the device] embodying the patgd) a statement that the
plaintiff has given the defendant notice of its infringement; and (5) a demand
for an injunction and damages.

Lyda, 838 F.3d at 1338 (quoting In re Bill of Lading, 681 FaBd334).

On December 1, 2015, amendments to the Federal Rules of Civil Procedure eliminated
Rule 84 and the Appendix of Fornid. at 1337 n.2. When eliminating Rule 84 and the
Appendix of Forms, thA&dvisory Committee explainedtfhe abrogation of Rule 84 does not
alter existing pleading standards or otherwise change the requirem@nig &fule 8.” Fed. R.

Civ. P. 84 (2015 Advisory Committee Note). “[Wle it is possible the Form 18 pleading

templatemay provide sufficient information to satistfywwombly/gbal, such information may not



necessarily be sufficient . ” Tannerite Sportd,LC v. JerentEnters.LLC, No. 6:15-cv-00180,

2016WL 1737740at*3 (D. Or. May 2, 2016).

No federal appellate court hgst addressed whether Form 18 or the Twombly/Igbal

standard governs the sufficiencydifectpatent infringement claim$ut the Court concludes

thatthe Twombly/lgbal standards the correct standafdr reviewingthe counts in thérst

amended complainh this caseThe vast majority of district courts that has@nsideredases
filed after the elimination of Form 18 agree thatfbrm that no longer exists can no longer

control” TanneriteSports, 2018VL 1737740at *3. Thereis “scantiegaljustification’” for

applying theForm 18 standarah thewakeof theamendmentdd. at *4. Rampage argues that
the Advisory Committee not@ay indicate that compliance with Form 18 continues to be
sufficient, since the amendments wace intended to alter pleading standai@istting aside any
potential merits to this argument, the Advisory Committee Natesiot binding authoritysee

Horenkamp v. Van Winkle & Co., 402 F.3d 1129, 1132 (11th Cir. 20G&jiev. United States,

513 U.S. 150, 160 (1995) (Advisory Committee Notes are merely “a respected source of

scholarly commentary”Rather the Twombly/lgbal standard goverrall civil caseslgbal, 556

U.S. at 684Useof the Twombly/Igbaktandardalso promees uniformity across the judicial

system TanneriteSports, 201&VL 1737740at*4, whereas reliance on a n@brogated form

would onlycauseconfusion and inconsistency.

Rampage cites to decisions issued after the elimination of Form I&tratheless
applied the lessemanding standard of review, but in those casesaitmplainthad beeffiled
prior tothe elimination of Form 1&eelyda, 838 F.3d at 1337 n.2r{eendedcomplaint filed in

2014, and ase terminatedn motion to dismiss in July 201%jplogram USA, Incv. Pulse

Evolution Corp., No. 2:14v-0772-GMN-NJK, 2016 WL 199417 (D. Nev. Jan. 15, 2016)




(PACER searchows Second Amended Complaint filed on January 30, 201%grdistrict
courts that have addressed this issue have decided that Form 18 does nadlicecttptent

infringement claimsand appéd the more demanding Twombly/Igbal stand&€e, e.g.

Sunrise TechslInc.v. Cimcon Lighting, Inc. No. 15e€v-11545-NMG, 2016 WL 6902395, at *2

(D. Mass. Nov. 23, 2016Peetz Family, LLC v. Rust-Oleum Corp., 4:28-10790, 2016 WL

6662677, at *3 (D. Mass. Nov. 10, 2016); Footbalgy® Inc. v. Zero Gravity Inside,Inc., No.

15-cv-1058, 2016NL 5786936at*3 (S.D.Cal.Oct. 4, 2016)TeleSignCorp.v. Twilio, Inc.,

No. 16-cv-2106, 20168NVL 4703873at*3 (C.D. Cal.Aug. 3, 2016); Tannerite Sports, 20\d_

1737740at*3. Thus, the Counvill alsoreviewCount I using the Twombly/Igbatandard.

Under Twombly andgbal, to withstand a motion to dismissderFederaRule of Civil

Procedure 12(b)(6), a complaint must allege a claim for relief that is plaosiltieface.
Twombly, 550 U.S. at 570. Plausibility is a lower threshold than probability, but “it asks for
more than a sheer possibilttyat adefendant has &ed unlawfully.” 1gbal, 556 U.Sat678

(citing Twombly, 550 U.S. at 556). Under the Twombly/Igbal standard, a complaint “does not

need detailed factual allegations,” but it “requires more than labels aolisions, and a
formulaic recitation of the eleemts of a cause of action will not do.” Twombly, 550 U.S. at 555
(citations omitted).

Assessing the plausibility of a claim is a tatep process. “First, the court must sift
through the averments in the complaint, separating conclusory legal allegatnicts hay be
disregarded) from allegations of fact (which must be credigehond, the court must consider
whether the winnowed residue of factual allegations gives rise to a platlaibieto relief.”

Rodriguez-Reyes v. Molina-Rodriguez, 711 F.3d 49, 53 (1st Cir. Z6it8jon omitted) Along

with all well-pleaded facts, the Court muktiwall logical inferences from a complaint in favor



of the plaintiff. Frappier v. Countrywide Home Loalisc., 750 F.3d 91, 96 (1st Cir. 2014l

the factual allgations in the complaint are too meager, vague, or conclusory to remove the
possibility of relief from the realm of mere conjecture, the complaint is opaartosdal.”

RodriguezReyes 711 F.3d at 58quoting SEC v. Tambon&97 F.3d 436, 442 (1st Cir. 2010)

(en banc)).
[I. DISCUSSION

A. Count | (Direct Infringement by John Doe #1) Does Not Meet the
Twombly/Igbal Standard.

In Count I, Rampage alleges John Doe #1 is directly infringing on the '410 Bwatent
using the Accused Produ [ECF No. 15 af| 42-45]. Global Graphics argues that this
allegationis speculation, and insufficient to support a claim. [ECF Nol H-~8]. Global
Graphics specifically argues that, since Rampage cannot identify a iimgés in the United

States who uses the Accused Product, its claim fails under the Twhghblgtandardld. at 8.

The statute governing direct infringement claims, 35.0. § 271(a), states: “[e]xcept as
otherwise provided in this title, whoever without authority makes, uses, offers, torsadlls any
patented invention, within the United States or imports into the United States amtggate
invention during the term of the patent therefor, infringes the patdditéct infringement
under 8§ 271(apccurs where all steps of a claimed method are performed by or attributable to

single entity.”Akamai Techs., Inc. v. Limelight Networks, Indkamai 1V), 797 F.3d 1020,

1022 (Fed. Cir. 2015) (per curiam) (en bawe)t. deniedl36 S. Ct. 1661 (2016)Therefore, in

applying_ Twomblyandlgbal after the elimination of Form 18, plaintiff must allege that

defendants product practices all the elements of at least one of the claims of the subject paten

Sunrise, 2016 WL 6902394t *2. The complaint must also allege the infringement occurred



United States territoryLrs. of Columbia Univ. in City of New York v. Roche Diagnostics

GmbH, 150 F. Supp. 2d 191, 201 (D. Mass. 2001).

In this case, Rampage has not met the Twombly/Igbal standard for pleading direct

infringement of the '410 Patent. The complaint alleges that John Doe #1 exists sompwiere
United States, has somehow received the Accused Product from Global Graphics, aed has us
the Accused Product for testing and produseaech[ECF No. 15 af|{ 26-45]. The allegation
thattesting has occurred in the United States appears frequeathpage offers two

publications from Global Graphics, a brochure on the Harlequin Host Renderer SDKvhite a
paper on “Halftone Screen Optimization for Singhess Inkjets,which bothmention multilevel
screening, as proof that Global Graphiesa printer somewhere in the United States using the
Accused ProducEee[ECF Nos. 15 at 1 14, 245-3 at 3, 5; 15-4 at 2]. The two publications

do not mention testing at alor does the amended complaint in any way substantiate the claim
that testing has occurred in the United Staféese publications, without more, amsufficient

to support a plausible inference that a John Doe is conducting testing of a printenesing t
Accused Product within the United States. Count | is therefore disnigsdure tomeetthe

Twombly/ Igbalstandargdbut because Counts Il and Il will proceed and facts about John Doe

#1 may come to light in discovery, it is dismissed without prejudice.

B. Count Il (Induced Infringement) Meets the Twombly/Igbal Standard.

In Count Il in theamended complainRampage alleges Global Graphics induced John
Doe #1 to infringe upon the '410 Patent. [ECF No. 1%7e46-51]. Rampagelaimsthat Global
Graphics learned of tH410 Patent by at least June 23, 204ben Rampage emailed Global
Graphics about itd. Rampage further alleges that Global Graphics then intentionally contacted

John Doe #1 to have him research, test, and/or evaluate the Accused Product despite knowing



thatthis woulddirecty infringe claims 1 and 10 of the '4Rxatentld. In response, Global
Graphics argues that Count llasotoo speculative. [ECF No. 1bat 3-10]. TheCourt,
however, finds that Rampage has pled sufficient facts to survive a motion to dismzsninl C
The provision of the United States Code that addresses induced infringement, 35 U.S.C. §
271(b), states in full that “[whoever actively induces infringement of a patent shall be liable as
an infringer” Courts haventerpretedhis language and determined thaw, State a claim for
induced infringement, plaintiff must allege facts showing that defendant: (1) kribe pétent;
(2) actively and knowingly aided and abetted another’s direct infringement3japdssessed

specific intent.”Sunrise, 2016 WL 6902398t *4; see alsdWalker Dig, LLC v. Facebook, Inc.,

852 F. Supp. 2d 559, 563 (D. Del. 2012). Accordingly, a claim for induced infringement requires

an act of direct infringemenBunrise, 2016 WL 690239&t *4; see alsdslobal-Tech

Appliances|nc.v. SEBS.A., 131S. Ct. 2060, 2068 (2011).

Frst, Rampagealleges with specificity the date that Global Graphics knew of or should
have known of the '410 Patent because Rampage emailed both Global Graphics and its Chief
Technology Officer about the patent on June 23, 2015. [ECF No.1%/tRampage also
alleges the Chief Technology Officer acknowledged receipt of the dohdihis is sufficient®
satisfy the first element of induced infringemémtthe purposes of a motion to dismiss.

Second, Rampage alleges that Global Graphics contacted John Doe #1 to have it use the
Accused Product for testing and research, presumably before wider naarkethcourt can
infer a direct infringement based on such allegations:

Given that a plaintifs indirect infringement claims can succeed at trial absent
direct evidence of a specific direct infringer, we cannot establish a pleading
standard that requiresmmething more. To state a claim for indirect infringement,

therefore, a plaintiff need not identifyspecific direct infringer if it pleads facts
sufficient to allow an inference that at least one direct infringer exists.



In re Bill of Lading 681 F.3cat 1336(emphasis in originaj.Courts in this districhave applied

this relaxed standard of pleading for induced infringentee¢Sunrise, 2016 WL 6902395t
*3 (“In its amended complaint, plaintiff avers that defendant markets its accused phyducts
depicting a hypothetical customer using the products in a manner that inthegespatent

Such allegations are sufficient to allow an inference that a direct infrexgss.”); Zond, Inc. v.

Fujitsu Semiconductoktd., 990F. Supp. 2d 50, 57-5&( Mass.2014) (although the complaint

waslargely conclusorypn amotionto dismissit wassufficientto showthatanyof many
possibleyet unnamedgurchasersf theinfringing productswveredirectinfringers).

Rampage asserts tHalobal Graphicgiave he Accused Product to at least one customer
in the United States, John Doe #1, for research and testing. [ECF Nd] 14.e8Rampage
repeatedly asserts that Global Graphics knows the identity of John Dide&t®]. 19. This is
sufficient for this Court to infer that an unknown customer is using the Accused P vstdinet.
hearing,counsel for Global Graphics acknowledged that these types of allegationdiarensuf
for the purposes of pleading induced infringement. [ECF No. 26 at 17]. Rampatjeeahylfind
evidence of John Doe #1's direct infringement or lack thereof through discovery, the for
purposes of a motion to dismiss, Rampage has pled sufficient facts to satigfyaihe slement
of induced infringement.

Third, Rampage alleges thatobal Graphics contacted John Doe #1 with the intent to
induce infringement of the 410 Patent via John Doe #1's use of the Accused Product. [ECF No.
15 at{ 49. “[S]pecific intentmay be inferred from circumstantial evidence where a defendant

has both knowledge of the patent and specific intenause the acts constituting infringement.”

2 Although In re Bill of Lading was largely superseded by the abolition of Rule 84cand 18,
seeRichtek Tech. Corp. v. uPi Semiconductor Corp., 2016 WL 1718135, at *2 (N.D. Cal. April
29, 2016), this aspect of the decision was not affected.

10



Ricoh Co. v. Quanta Compuiic., 550 F.3d 1325, 134&ed.Cir. 2008).In this case Rampage

allegesboth knowledgef the '410Patentandintentto causanfringement of thatpatent[ECF
No. 15at146-51. Thereforefor the purposesf amotionto dismiss,Rampagdiassatisfied
thethird elementof inducedinfringement thusfulfilling theelementfinducedinfringementin
Countll.

C. Count 11l (Contributory Infringement by Global Graphics) Satisfiesthe
Twombly/Igbal Standard.

In Count IIl Rampage alleges that Global Grapltosmitted contributory patent
infringement. Rampage alleges that Global Grapkmesv John Doe #1 would directly infringe
upon the’410 Patent if it used the Accused Product on a digital press or ran a digital ghess w
the Accused Process onlRampage further alleges that there is no substantial non-infringing use
for the Accused Process. Global Graphics argues that Count Il is too specarat vague to

meet the requirements of tligvombly/lgbal standardGlobal Graphics also argues that the

Accused Product and the 410 Patent are different technol¢gi@s.Na 16-1at 8-13]. In this

case, Rampage has made sufficedlggationgo survivethe Twombly/lgbal standard.

The statute pertaining to contributory patent infringem@nt).S.C. § 271(cktates:

Whoever offers to sell or sells within the United States or imports into the
United States a component of a patented machine, manufacture, combination or
composition, or a material or apparatus for use in practicing a patented process,
constituting a material part of the invention, knowing the same to be especially
made or especially adapted for use in an infringement of such patent, and not a
staple article or commodity of commerce suitable for substantial noninfringing
use, shall be liable as a contributory infringer.

There are four elements to a contributory infringement claim. “To estatdigtributory
infringement, the patent owner must show1). that there islirectinfringement, 2) that the

accused infringer had knowledge of the patent, 3) that the component has no substantial

11



noninfringing uses, and 4) that the component is a material part of the inventiots(i,Hud. v.
Netgeannc., 620 F.3d 1321, 1326 (Fed. Cir. 2010).

Rampage first alleges that John Doe #1 directly infringed upon the '410 Patent by using
the Accused Product and the Accused ProcCestirect infringement, whether inducement to
infringe orcontributory infringement, can only arise in the presence of direct infringement,
though the direct infringer is typically someone other than the defendant accusgiceot

infringement.” Dynacore Holdings Corp. v. U.S. Philips Corp., 363 F.3d 1263, 1272 (Fed. Cir.

2004). As with inducement infringement, when pleading contributory infringement, it is
sufficient that a complaint allege the existenca®fet-unknown direct infringers to satisfy the

direct infringement element of contributory infrelgent. Se€onair Corp. v. Jarden Corp., No.

13-cv-6702, 2014NL 3955172at*3 (S.D.N.Y. Aug.12, 2014) (in a contributory infringement
claim, “by alleging the existence of customers whose use of Jardeffiee machines allegedly

infringed the '972patent Conair has also sufficiently alleged the existence of direct infringement

by those customeis TSI, Inc. v. Azbil BioVigilant, Inc., No. 12v-0083, 2012 U.S. Dist.
LEXIS 60519,at*2 (D. Ariz. May 1, 2012) denying motion to dismiss whepéaintiff did not
name any directly infringing customers in a contributory claim but alldgedstich customers
existed).As is the case with Count,lthere are sufficient allegations in the complaint as a whole
to satisfy this first element of contributory imfgementn Count Il for the purposes of a motion
to dismiss

Second, adiscussedbove Rampage allegethatit informedGlobal Graphics of the
'410 Patenvia email onJune 23, 2019ECF Na 15at 47. This satisfies the second element

of contributory infringement for the purposes of a motion to dismiss.

12



Third, Rampage claims that the Accused Process in the Accused Product has no
substantial non-infringing use within the Unites States. The Accused Precessof four
settings available for digital printing in the Accused Product, the HarlequinRéoskrer SDK
from Global Graphics, which is a software package. Rampage alleges that ohtgtised
Process infringes on the '410 Patent and not the three other settings. The taet Atatsed
Process is only an option, however, does not absolve Global Graphatslay for contributory
infringement. “Software programs may be made up of smaller software ungach of which

may also be a ‘component’ under the statusdyhook Wireless, Inc. v. Google, Inc., 159 F.

Supp. 3d 144, 162 (D. Mass. 2Q18iting Lucent Techs Inc. v. Gateway, Inc., 580 F.3d 1301,

1320 (Fed. Cir. 2009)). An infringer does nettape liability as a contributory infringer merely
by embedding [the infringing apparatus] in a larger product with some addisepalrable

feature before importing and selling iLtcent Techs Inc., 580 F.3d at 1320 (quotirRicoh

Co., 550 F.3at 1337(alteration in original) In Lucent, the parties disagreed as to what portion
of a software package constituted the “material or apparatus” atldshecrosoft, intervening
on behalf of Gateway, argued that the whole software package including themgfpngcess
was the “material or apparatus,” whereasent argued a specific “dapgcker tool” was the
apparatus at issull. The Federal Circuitgreed withLucent.ld.
Rampagenakes a similar allegation hef&CF No. 15 af] 54. Rampageontendghat a
specific part of the larger software package that is the Accused Pradauttely, the Accused
Process-infringes on the '410 Patent because the Accused Process has no non-infringing use. It
does not matter that the broader Accused Product may have three other nomgirses.
Fourth, Rampage alleges that the Accused Process is a material and slipstdrdi the

invention.Id. aty 56 “It is sufficient at the pleading stage, for the Plaintiff to specify the

13



component and allege that it is a material part of the invention and not a staple iarticle o

commodity of commerce suitable for substantial noninfringing Selltular Commc’nEquip.

LLC v. HTC Corp, Nos. 6:13ev-507, 6:14ev-759, and 6:14v-982, 2015 U.S. Dist. LEXIS

180375, at *40-41 (E.D. Tex. Oct. 30, 2015).

Rampage spends a large amount of space in its first amended complaint explaining how
the Accused Product and the Accused Process use ideas frarhGiatent. The allegations
boil down to the following. Mitchell Bogart and Rampage patented a heuki-screening
process for digital printing which dealt with the “Screentrgblem.”The multtlevel screening
process ipart of the invention disclosed in the 410 Patent. Global Graphics, after June 23,
2015, released the Accused Product, wincludesthe Accused Process, “Harlequin muidtel
screening."The multilevel £reening procesdisclosed in the '410 Patent creates various tonal
sub-ranges for printing color tones. The screening also changes trangeb: spans to
compensate for variations in the actual printing. Rampage allegtbe Accused Product from
Global Graphics does all of this. Global Graphics never sold a multi-levehstyesption of
any sort before the publication of the '410 PatBased on these allegations, Rampage has
satisfied the fourth element of contributanfringementfor the purposes of a motion to dismiss.
As such, Rampage hasfficiently satisfied all elements of contributory infringemenCount
lll to survive a motion to dismiss.

D. Global Graphics’ Arguments on the Differences Between thel10 Paent and
the Accused Product

Lastly, Global Graphics argues that the Accused Product and the technology disclosed in
the’410 Patent are different technologies. [ECF Nol1189-19. According to Global
Graphics, the410 Patent creates tonal sidmges for printing that do not overlap, whereas the

multi-level screening method Global Graphics developed creates ton@rsyds that overlap

14



substantiallyld. at 11-12. Rampage responds that this unfairly reads the 'dtehPto always
require contiguous, non-overlapping tonal sub-ranges when it does not. [ECF No. 23he19].
Court findsGlobal Graphicsargument unavailing at this point in the proceedingjsfag&tual
allegations in the complaimiust be accepted as traed any logical inferencesust be drawn

in favor of the plaintiff Frappier 750 F.3d at 96dere,Rampagehas asserted sufficient fadts
make a plausible allegatidhat theAccused Product infringes on th&l0 PatentGlobal
Graphics’ arguments to the contraeak taa factual dispute that cannot be resolved at this

stageSeeAmgen, Inc. v. F. HoffmamaRoche, Ltd 456 F. Supp. 2d 267, 274 (D. Mass. 2006)

(refusing to ruleat motion to dismiss stagas towhethermportation of a drug that appeared to
infringe on a patent was for uses within a statutory “safe harbor” or actualhginfy, sincethat
was a factual issQie
IV.  CONCLUSION

Accordingly, the Court herebRANTSthe motion to dismisfECF No. 16 as toCount
I, which is dismissed without prejudice. Plaintiff will gezen leave to amend the complaint if
new information obtained through discoveryficiently supports Count I. The CouDENIES
the motion to dismiss Counts Il and IlI.

SO ORDERED.
Januarnyl9, 2017 [s/ Allison D. Burroughs

ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE
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