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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 16-10739GAO

SERGIA G. ROSA
Plaintiff,

V.
PNC MORTGAGE

Defendant.

OPINION AND ORDER
SeptembeRl, 2017

O'TOOLE, D.J.

Plaintiff SergiaRosa has brought this action against PNC Bank, Natibasbciation'
which formerly held a mortgage on her home. The mortgage was apparently ghscimar
completion ofashort sale othe homeAlthough she has natearlyspelled out heintendedegal
theories inthe Complaint, Rosalleges that the defendant acted in bad faith in refusing to help her
obtain a loan modification (Count I) and that she suffered severe emotional and finatiakdi
as a result of an unfashort sale (Count Il). Sh@aims that the defendant’s unfair condcatised
her losses (Count IIPNC has moved to dismiss the Complantsuant to Federal Rule of Civil
Procedure 12(b)(6arguing thathe plaintiff hasfailed to include factual allegatiossifficientto
suppat herconclusory assertions of harm (dkt. no. 8).

From documents referred or adverted to in tben@laintand properly attached to PNC’s
memorandum, it appears that in February 2008, the plaintiff obtairesidentiaimortgage loan

from National City Mortgagea division of National City Bank, which hascemerged with PNC,

1 In its motion to dismiss (dkt. no. 8he defendanpoints out thathe complainthas incorrectly
identified itas PNC Mortgage.
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making thelatterthe successen-interest to the loan and mortgag&he loan was secured by a
mortgage on the property located?d6-217 Park Streah Lawrence, Massachusetts.October
2014, undean apparent short sale arrangemttt the defendanplaintiff entered into a purchase
and sale agreement wighthird-party buyer, and subsequently conveyed her hdime summary
allegations of the Complaint do not spell out die¢ails of theshort salearrangement.

Federal Rule of Civil Procedure 8 generally requires only “a short and gtitement of
the claim showing that the pleader is entitled to relief,” Fed. R. Civ. P. 8(aj{@)this Court

construegpro se complains liberally, Erickson v. Pardus, 551 U.S. 89, 94 (2007). Still, plaintiffs

are required to allege sufficief#ctsto “state a claim to relief that is plausible on its fa@nd

not justa “formulaic recitation of the elements of a cause of actidsticroft v. Igbal, 556 U.S.

662, 678 (2009)A complaint must “set forth factual allegations, either direct or inferential,
respecting each material element necessary to sustain recovery under some actdgahble |

theory.”LLister v. Bank of Am., N.A., 790 F.3d 20, 23 (1st Cir. 2015).

Construing the plaintiff's pleading liberally, it is conceivable that she intendss® one
or more of the following claimsommon in mortgageelated caseg1) breach of contract; (2)
violation of the implied covenant of good faith and fair dealing; (3) failure to comply w

Massachusetts General Laws Chapter 244, Section 35B; and (4) violation of Madsa&ech.

2 Althoughthis Court generally decides 12(b)(6) motions on the basis of the complaint, the Court
may alsaconsider “matters fairly incorporated within it and matters susceptibleitaglotice,”

In re Colonial Mortg. Bankers Corp., 324 F.3d 12, 15 (1st Cir. 2G®h as a mortgage when
evaluating the alleged breach of a mortgagee’s obligations under a mort@EyeEng v.
Wachovia Mortg., FSB, 969 F. Supp. 2d 135, 147 (D. Mass. 2013). tHe@aintiff's mortgage
documentand the purchase and sale agreementhe short salattached tahe defendant’s
Memorandumof Law in Support of Defendant PNC Bank, National Association’s Motion to
Dismiss Plaintiff's Complain{dkt. no. 9)are deemed fairly incorporat@&uthe Complaint.
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93A, 8§ 9. Because the Complaint does not contain sufficient factual allegations to sugbgiant a
for relief under any of these theorjghe defendant’'motion to dismiss is granted.

L. Breach of Contract

To state a claim for breach of contract, “a plaintiff must allege, at a minimum, that there
was a valid contract, that the defendant breached its duties thedesntractual agreement, and

that the breach caused the plaintiff dama@atkenberger v. Boston Univ., 957 F. Supp. 306,

316 (D. Mass. 1997 Here, the paintiff simply alleges that the defendarefused to help her
throughloan modificationHowever,the mortgage doastobligate the defendant to modify the
loan, nor does the plaintiff allege that there was any other contract under whicretigadéhad
such an obligationThereforethe plaintiff has failed to statfacts sufficient to support a plausible
claim forbreach of contract

1. Violation of the Implied Covenant of Good Faith and Fair Dealing

Rosamayalsointend to allege violation of the implied covenant of good faith and fair
dealing. As a threshold matter, such a breach requires the existence ofaatdwgtiveen the

parties: “without a contract, there is no covenant to be breackieds. Eye & Ear Infirmary v.

QLT Phototherapdics, Inc, 412F.3d 215, 230 (1st Cir. 2005Additionally, the“plaintiff bears

the burden of presenting evidence to demonstrate a lack of good @Githical Tech., Inc. v.

Covidien Sales, LLC, 192 F. Supp. 3d 223, 237 (D. Mass. 2016)

The only “contract” with the defendant referred to in the Complaint is the ngextydth
regard to tht agreementhe plaintiff’'s assertion of bad faith is not supported by pasticular
factualallegation. It is simply a “formulaic recitatio@f a legal conclusion, and for that reason it

does notneet the pleading standard set forthgibal, 556 U.S. at 678.



1. Failureto Comply with M ass. Gen. L aws ch. 244, 8 35B

Massachusetts lawnay require lenders holding “certain mortgage loans’réwiew
borrowers’requestso pursue modified loan$1.G.L. ch. 244, § 35B. For a loan to falithin the
scope of the statut#,must haveertain specifiefeatures Additionally, nothing in 8 35Brevents
“a creditor from offering or accepting an alternative to foreclosure, asichshort saleld. In
sum, the statute does not provide mortgawith agenerabrovision for modification.

While the paintiff alleges that the defendant refused to help her retain her home through a
loan modification she provides no information todicate whether any of the criteria outlined in
8§ 35Bwere metor that her loan even fit into the definition“oértain mortgage loansinder the
statute or why the defendarst offer or acceptance of the short sale was not an appropriate
alternative Seeid.

IV. Violation of Mass. Gen. L awsch. 93A

Massachusettsonsumer protectiolaw providesa cause of action for plaintiffs that have
been injured by “unfair or deceptive acts or practick&G.L. ch. 93A, 82. To bring a claim
under this statute, a plaintiff mustst send the defendant “a written demand for relief, identifying
the claimant and reasonably describing the unfair or deceptive act or prdatteipen and the
injury suffered” at least thirty days prior to filing the actiold. 8§ 9. This statutory notice
requirement is an elememf the cause of action and “must be alleged in the plaintiff's

complaint.” Rodi v. S. Nevieng Sch. é Law, 389 F.3d 5, 19 (1st Cir. 2004 plaintiff's failure

to pleadsuch a notification is sufficient ground for dismissal d?uée 12(b)(6) motionid. Here,
theplaintiff has not allegethat she complied witthenotice requirementAccordingly,thisclaim

cannot survivehe defendant'snotionto dismiss



V. Conclusion

For the foregoing reasons, Defendant PNC Bank, National Association’s Motion to
Dismiss Plaintiff's Complain{dkt. no. 8) is GRANTED. The actias DISMISSED

Itis SO ORDERED.

/sl _George A. O’'Toole, Jr.
United States Districtutige




