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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 16-107626A0

GLORIA ANN PARKER
Plaintiff,

V.
NANCY A. BERRYHILL,!

Defendant.

OPINION AND ORDER
August 9, 2017

O’'TOOLE, D.J.

The plaintiff, Gloria Ann Parker, appedlse denial of her application for S@diSecurity
Disability Benefits(“DIB”) by the Commissioner of Social SecurifCobmmissioner). Before
the Court are the plainti Motion for Order Reversing CommissiofeDecision(dkt. no. 16)
and the Commissionsr Motion to Affirm the Commissionés Decision(dkt. no. 22). After
consideration of the administrative record and the paresoranda, the Courjects two of the
grounds for reversal urged by the plaintiff and remahdsaseo the Administrative La Judge
for consideration of a third issue that was aéquately addresseg him.

I. Procedural History

Parker applied for DIB on January 8, 2013, alleging disability beginning May 1, 2012.

(Administrative Tr. at 19 [hereinafter R3)er application was initially denied on September 4,

1 Nancy A. Berryhill is now the acting Commissioner of the Social SecurilyiAistration.
Therefore, pursuant to Federal Rule of Civil Procedure 25(d), Berryhill is autaithesubstituted

as the defendant in this action.

2 The administrative record has been filed electronically. The résandts original paper form,
with the page numbers in the lower rigtagnd corner of each page. Citations to the record are to
the pages as originally numbered, rather than to numbering supplied by thenedebdcket.
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2013, (d. at 120), and upon reconsideration on October 16, 2@13t(126).The plaintiffthen
requested a hearingd(at 129, which was held before Administrative Law Judge Sean Teehan
(“ALJ") on September 25, 2014d( at 33).Subsequently, the ALJ issued an unfavorable decision,
finding that Parker had the residual functional capacityp&sform her past relevant woak a fast
food manager and fast food cook as that work acagally and generally performed, and as a fast
food worker as that work is generally perforniddd. at 16, 25.Based on this analysis, the ALJ
found that*the claimant [had] not been under a disability, as defined in the Social Séairity
from May 1, 2012, through the date of [his] decisiqid. at 26.) On February 22, 2016, the
Appeals Council denied the plaintsfrequest for reviewld. at 1.) The denial rendered the A&J
decision the final decision of the Commissioner, and made the case suitalgeidar by this
Court pursuant to 42 U.S.C. § 405(g).
1. Discussion

Under § 405(g)this Courthasthe power to affirm, modifyor reverse the AL$ decision
or to remand the sa for a rehearin@-he Courts reviewof the Commissionés final decision is
limited to whether or nott is “supported by substantial evidence and whether the correct legal

standard was used.” Seavey v. Barnhart, 276 F.3d 1, 9 (1st Ci). Z@égvidence is substantial

when theras “more than a mere scintifland “a reasonable mind might acc@igt as adequate to

support a conclusiohRichardson v. Peraled02 U.S. 389, 40(1971).An ALJ’'s determination
supported by substantial evidence must be uphalén if the record arguably couldstify a

different conclusiori. Rodriguez Pagan v. Sgcof Health & Human Servs., 819 F.2d 1, 3 (1st

Cir. 1987). Questionsf law, however,are reviewedle novo. Seavey 276 F.3d at qcitations

omitted)



Parkerargues that the AL3 decision should be reversed becauseAthk made a legal
error and that there was a lack of substantial evidence to support his de@gecifically,the
plaintiff argues that the ALJ erred in: (fBiling to analyze plaintifs past relevant work as a
composite job at step fouf2) discounting the opinion dhe plaintiff’s treating physiciaand
failing to provide good reasons fitnis decisionand(3) failing to appropriately consider plaintigf
consistent work history as a factor that enhances her credibility.

Because the extensive details of plaifgifihedical history and her DIB application process
are filed on the docket of this caskette is no reason tmutline those details here excepthen
necessary to discuspecificobjections to th€ommissiones decision.

A. The ALJ did not err in his assessment and assignment of minimal probative weight
to the opinion of thelaintiff's treating physician

Parkerargues that the ALJ erred in his residual functional capacity analystarés
reasons. Firstshealleges that in weighing the medical opinion of her treating physician, Dr.
Tishler, the ALJ failed to discuss somerefevant factors listednder20 C.F.R. § 404.15%@),
such as the treating physician’s specialization, familiarity with the plaintiff’'sgakkistory, and
reasonable knowledge of the impairments, as well the length of the treaetaidnship.
However, the ALJ did not err by failinga expressly address each of the fagt@sd the plaintiff

“cites no authority stating that the ALJ was required to doSeeMcNelley v. Colvin, No. 15

1871, 2016 WL 2941714, at *2 (1st Cir. Apr. 28, 2016). Furthermore, the ALJ’s decision notes
the inconsistency oDr. Tishler'sopinions with the record as a whdlased on “the claimant’s
activities of daily living, as well as with her positive pease to conservative treatment.” (R. at
25))

Second, the plaintiff contends that the ALJ erred in asgidritle weight to the treating

physician’s opinion, and that the mere existence of some contradictory evidetheerecord



cannot support a decision to discredit the opinion of a treating specialist. Treraomeever,
substantial evidence in the oced to support the ALJ’s decision to accord minimal probative
weight to the treating physician’s opinion.

A treating physician’s medical opinion on the nature and severity of impairmgivein
controlling weight if it is “wellsupported by medically agagble clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evidertoe] icafie
record.” 20 C.F.R. § 404.1527(c)(2)Tthe more consistent a medical opinion is with the record
as a whole, the more weight wdlwive to that medical opinion.” 20 C.F.R. 8§ 404.1527(c)(4).

Here, Dr. Tishler indicateth her opinionthat the symptoms of pain and weakness in the
plaintiff's legs as well as her fatigue are frequently severe enough tteretarith the attention
and concentration required to perform simple work related tasks. (R. at®27)shler's own
medical records do not provide substantial support for this opinion. For example, a “pagént not
for June 21, 2013, makes no reference to any complaints from Parker about foot pain or
neuropathy. Rather, theatient’'s “problems” included “GERD, Uterine fibroids, [and]
Hypertension.” id. at 293) It was alsonoted that the patient “[fleels well without any specific
complaints.” (d.) Recorddrom other office visitontainsimilar notes. $ee, e.qg.id. at 296, 299,
302, 307, 310, 3287he ALJ could properlfave regardedr. Tishler'sopinion as inconsistent
with this medical evidence in the record and thus not worthy of being given contreiigit.
Furthermore, the ALJ notdelarker’stestimonythat shecould perform a wide range of activities
of daily living such as shopping, cooking, driving, cleaning dishes, doing laundry, ¢gdhgrin
bathroom, and moppindd( at 24, 59-65.)He could reaonablyhaveconcludedhat there was an

inconsistency between those activities and Dr. Tishler's summary opirhenAlJ also noted



thatParker declinetb take medication despitercomplaints of ongoing pain, atidatthere was
evidence in the recomf past success with medicatiofd.(24-25, 53, 734.)

Third, the plaintiff argues that the ALJ could have resolved his concerns regarding
inconsistencies between Dr. Tishler's opinions and the record by contactingsBbler Tror
clarification, geting a medical expert to review the record and testify at the hearing, or request
a consultative examination. However, she does not allege or point to any authotiitye tAat)
was required to do so. Furthermore, this argument is misplaced befthsepplicant has the

burden of production and proof at the first four steps of the prodésseman v. Barnharp74

F.3d 606, 608 (1st Cir. 2001).

B. The ALJ did not err in failing to discuss the plaintiff's work history in his opinion

Parker furtheargues that the ALJ erred because he failed to consider her consistent work
history as a factor enhancing her credibility. She has drawn this conclusioth&dact that the
ALJ failed tomentionher “strong work history” in his opinion. However, sheegaot cite ay
authority for the proposition that the ALJ was required to discuss her work history in h@nopini
Even if it was an error not to have donetbe, blanket assertion thdhis error is not harmless”
is not sufficient to meet the plaintgf burden of showingthat the error was

prejudicial.SeeShinseki v. Sanders, 556 U.S. 396, 409 (200@ations omitted)

C. The ALJdid not alequatelyaddress thelaintiff's “ composite job” argument

At the hearing before the ALJ, the vocational expert testified that threedrblatdistinct
occupational titles-fast food manager, fast food cook, and fast food werkeuld be considered
for purposes of evaluating whether Parker cquddorm herpast relevant workin light of that

testimony, the plaintiff’'s counsel attempted to argue that Parkertsgdasant work had been in



a “composite job.?® but the ALJ effectively prevented a developed argument about that
proposition. R. at 94) The argumet was advanced more fully in the plaintiff's pdsaring
memorandum submitted to the ALH.(at 275.)

The ALJ’s decision only briefly addresses the plaintiff's abilitgéoformher past relevant
work, andthatshort discussion does not expressly address the composite joltissnet clear
whether the ALJ actually considered the argument and, if he did, what he thougBtechitse
the argument was explicitly raised by the plaintiff, it needs to be explicitlyeaded. It is
necessary, therafe, that the case be remanded to the ALJ for that purpose.

On remand, the ALJ shall explicitly address the plaintiff's composite job angurf he
concludes that the plaintiff's past relevant work should be analyzed as a cenmpgasite should
then exjain his analysis of the past relevant work issue using that framedadikionally, if it
is necessary for the ALJ to proceed to dstee in order to determine if the plaintiff can perform
jobs that exist in the national economy, he should also discuss whether 20 C.F.R. Part 404, Subpart
P, Appendix 2, Rule 202.06 is applicable.

Alternatively, F the ALJconcludes that the composite job framework should not be used,

he should explain that decision and set forth more fully his analysis of the plaialbitity to

3 Composite jobs are jobs thated'significant elements of two or more occupatians, as such,
have no counterpart in the DOTSSR 8261, 1982 WL 31387at *2 (Jan. 1,1982) “Such
situations will be evaluated according to the particular facts of each indicakeilld. According

to the SSA’s Program Operations Manual System (“POMS”), a plaintif§srpievant workould

be a composite johifit takes multiple DOT occupations to locate the main duties of the PRW as
described by the claimahtSSA POMS DI§ 25005.02(B). At step four of the sequential
evaluation, a plaintiff has the residual functional capacity for a composite gathueally performed
“only if he or she can perform all parts of the jola’ “A composite job does not have a DOT
counterpart,’and shouldhot be evaluatetht the part of steffour] considering workas generally
performed in the national econortiyld.



perform her past relevant work in light of the various possible occupationaltéiified to by
the vocational expert.
1. Conclusion
For all the reasons stated, the plaintiffs Motion for Order Reversing Commess
Decision (dkt. no. 16)s GRANTEDas stated hereimnd he Commissioner’s Motion to Affirm
the Commissioner’s Decision (dkt. no. 22) is DENIED.
The case is REMANDED to the ALJ for further proceedings consistentmglopinion.
Itis SO ORDERED.

/sl George A. O’'Tooldr.
United States District Judge
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