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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CHESTERTON CAPITAL, LLC
Plaintiff,
V. Civil No. 16-10848-TS

BYRON L. HOLLEY, JOHN C. LOUDON
and LEGACY POINT CAPITAL LLC

Defendang,
V.

ANNE BRENSLEY,

NAN I I S SRR N )

Third Party Defendant.

p—
N—r

ORDER ON MOTIONS FOR SUMMARY JUDGMENT{DOCS. 120and 12§

October 20, 2017

SOROKIN, J.

Plaintiff Chesterton Capital LLC (“Chestertorsyied Defendant®ohn Loudon
(“Loudon”), Byron Holley (“Holley”), and Legacy Point Capital LLC (“LegacgiRt”) for
common law fraud and violation of Mass. Gen. Laws Ch. 93A in relation to a loan Chesterton
extended toward the production of a langthe-works Janis Joplin biopic, “Get It While You
Can” (herein “GIWYC"). In turn, Loudon and Legacy Pdjtdgethey the “Third Party
Plaintiffs”) filed a Third Party ComplairdgainstAnne Brensley“Brensley”) for, inter alia,
fraud, breach of fiduciary duty, breach of contract, and indemnification. Doc. 40 atde The
claims arise from Brensley's engagement to assist Loudlaliey, andLegacy Point in

obtaining thdoanfrom Chesterton Brensley has moved for summary judgmenth@seclaims.
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Doc.120. Loudon and Legacy Poimiveopposed Brensley’s motion, Doc. 127, dihet a
crossmotionfor summary judgment ateir claim for indemnificationDoc. 128, which
Brensley has opposed, Doc. 139.

For the reasons stated below, the CaWwitOWS IN PART and DENIES IN PART
Brensleys Motion for Summary Judgment (Doc. 120)d DENIESThird Party Plaintiffs Cross

Motion for Partial Summary Judgment (Doc. 128).

FACTS

A. Agreemens betwea Third Party Plaintiffs and Brensley

Loudon and HolleyareManaging Members of Legacy Point, an investment banking
company.Beginning in June 2012, Legacy Point acted as a broker and middleman and sought
investorsfor the GIWYC project Doc. 40 at 2 At that time, Brensley was the Managing
Director of Boston Financial Trust AdvisoisLC (“BFT”). Id. Onor around August 15, 2012,
Legacy Point, BFT, and a separate production company, Get It While You Can, GM@YC
LLC”"), executed a G&inancing Ageement, under whicBFT agreed to assisegacy Point
and GIWYC LLCwith obtaining funding for GIWYC. Doc. 49-2 at X3 This agreement
provided: “Nothing contained herein shall constitute a partnership between or jourevent
the parties hereto @onstitute either party the agent of the othéd.’at 19.

On Febrary 4, 2013, Loudon and Holley (on behalf of Legacy P@int) Brensleyon
behalf of BFT)executed a Venture Agreememtder which they agreed “to collaborate to
finance an ofgoing shte of feature films and/or structure the financing for entertainment
projects secured through the joint efforts of the Parties and to direct alefdted projects that

either party anticipates participating in, into the collaboratidoc. 88-1at 2 The Venture



Agreementeentitled Brensley to a share of “[a]ll revenue, and profits paid to the exignt a

arising from this Venture Agreement[.]Jd. at7. It further provided
“Nothing contained in this Agreement shall be deemed to creasatslish, and nothing
contained in this Agreement shall be interpreted as recognizing or acknowléduging
existence of a partnership by or between existing Parties hereto, ituneiagstood and
agreed that each of The Parties is acting independerttie @ther in connection with the
subject matter of this Agreement.”

Id. at 8.

B. ChestertorLoan

Pursuant tahe CeFinancing Agreemertiut prior to entering the Venture Agreement,
Brensley introduced Third Party Plaintiffs to Chesterton, who adogedvide a $1.2 million
bridge loantowards the GIWYC projedcthe “Chesterton Loan)Doc. 40 at 2While GIWYC
LLC ultimately receivedthe Chesterton Loan, Chesterton sought from Loudon and Holley
personabuarantiemandconfirmation of their financiatapacity to backstoghe loan.Id.; Doc.

88 at 5. Loudon and Holley agreed to guaranty the loan and produced proof of funds of over $3
million. Id. Theyseparately entered into a side letter with GIWM outlining the terms

under which they would provide persogalaranties Id. On or around October 9, 2012,

Chesterton and GIWYC LLC closed on the Chesterton Loan, and Loudon and Holley signed
personal guaranties thereof. Doc. Nos. 25-1 and 25-2.

Throughout 2013, Chesterton provideglleraloan extensions and advanced additional
amounts to GIWYC. Doc. 1 at 7-9. However, neither GIWYC nor Third Party Plaintiffs
procured the financing necessary to begin production of the film. Doc. 38&AWYC LLC
defaulted on the Chesterton Loan on June 1, 2014. Doc. 1 at 9.

Holding an uncollectable judgment agai@dWYC LLC, Chesterton brought suit on the

personabuarantiesn state court. Doc. 1 at hesterton separatddyought this action in



federal court.Chesterton’s Complairatlleges lhat Defendantengaged in unfair and/or
deceptive acts and practices anadde misrepresentationEmaterial facabout their financial
wherewithal in order to induce Chesterton to invest in the GIWYC proiécat 1011.
Consistent with their claimis thestate courtitigation,! Loudon and Legacy Point filed a Third

Party Complaint in this actioagainst Brensley for her role in the GIWYC project. Doc. 40.

Il. SUMMARY JUDGMENT STANDARD

“[A] court may grant summary judgment only where there ig&muine issue of material

fact and the moving party is entitled to judgment as a matter of IBet&z v. Lorraine

Enterprises, Inc.769 F.3d 23, 29 (1st Cir. 2014) (citing Fed. R. Civ. P. 56(a)). “A ‘genuine’

issue is one on which the evidence would enable a reasonable jury to find the fact in favor of
either party.” Id. (citation omitted).“A ‘material’ fact is one that is relevant in the sense that it
has the capacity to change the outcome of the jury's determinakibricCitation omitted).

“When considering the summary judgment record, all reasonable inferences are tomedraw
favor of the party opposing summary judgment, ... just as all disputed facts ard inetve

light most favorable to him.”_Thompson v. Cloud, 764 F.3d 82, 87 (1st Cir. 2014) (citation,

internal quotation marks, and modifications omitted).
That said, where “the nemovant has the burden of proof on a critical issue and the
evidence that she proffers in opposition to summary judgment is so vague that she could not

prevail at trial, the motion must be granted?erez 247 F.3d at 318 (citing Anderson v. Liberty

Lobby, Inc, 477 U.S. 242, 252 (1986))Y.heCourt is to ignore “conclusory allegations,

improbable inferences, and unsupported speculatiBre’scottv. Higgins, 538 F.3d 32, 3ast

! Loudon and Holley filed a third party complaint in state court againstsB on or around August 15, 2015.
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Cir. 2008) (quoting Medina—Munoz v. R.I. Reynolds Tobacco Co., 896 F.2d 5, 8 (1st Cir.1990)).

“Cross motions for summary judgment do not alter the basic Rule 56 standard, butimgther s
require [the Court] to determine whethéher of the parties deserves judgment as a matter of

law on facts that are not disputeddtria Int'l Grp., Inc. v. Ferré Dev., Inc., 241 F.3d 103, 107

(1st Cir. 2001).“Where, as here, a district court rules simultaneously on-cnog®ns for

summaryudgment, it must view each motion, separately, through this prigistite of Hevia

v. Portrio Corp., 602 F.3d 34, 40 (1st Cir. 2010).

1. DISCUSSION

Loudon and Legacy Point asserted nine counts against Brensley in their Third Part
Complaint? Brensley moved for summary judgment on CountBl)IVI, VIII, and IX,
discussed below. Additional claims for fraudulent misrepresentation as tde§isistatus as a
legal advisor (Count I) and as to the consequences of a Chesterton Loan detault\{;o
violation of 93A (Count VII), and negligence (Count X) will proceed to trial, as no pasty ha
moved for summary judgment on these claims.

A. FraudulenMisrepresentationas to Repayment Obligation

In Count II, Third Party Plaintiffs allege thBtensley fraudulently induced Loudon to
sign the guaranty by falsely representing to Loudon that she would share in {meaepaf any
amounts for which Loudon may be liable thereunder. Doc. 40 aff&éy relychiefly on an
email from Brensleyurpoting to indicateher intent to indemnify Loudon and Holley should

ther obligations under their persorlarantiede triggered. Doc. 127 at 2-Brensley argues

2 Loudon and Legacy Point mislabel the fifth through ninth counts in the Thitd ®amplaint as Counts VI
through X. Doc. 40. The Court follows the Third Party Complaint’s lagelimichomits a Count V.
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that Count Il must be dismissbdcause the alleged agreement to share igaananty
obligationis not an enforceable contraddoc. 121 at 8-10.

Absenceof a binding indemnity doesot itself entitle Brensley to judgment as a matter of
law. A plaintiff may provefalse misrepresentation by establishitigat the defendant ‘made a
false repreentation of material fact with knowledge of its falsity for the purpose otinguhe
plaintiff to act thereon, and that the plaintiff reasonably relied upon the retatse as true and

acted upon it to [its] damagé Russell v. Cooley DickinsoHosp., Inc, 437 Mass. 443, 458

(Mass. 2002)itternal citation omitteld Statements by Brensley that fall short of an agreement
thus still may support Third Party Plaintifitaudulent misrepresentati@taim if Brensley knew
that she would not share in the repayment obligation; if she nonetheless obtainedd_oudon
personafguarantyby telling him that she woujdind if Loudors reliance on her statement of
intent was reasonable

On these questions, Loudon and Legacy Rwane “set forth specific facehowing there

is a genuine issue for trial Barbour v. Dynamics Research Corp., 63 F.3d 32, 37 (1st Cir.1995).

Brensley’s email to Loudostatedthat she would be “taking on an obligationparticipate in the
repayment to [Chesterton] upon default.” Doc. 127-2. When asked at her depolsétber it
was fair to say that her email statement was nof Buensley explainethat the participation
envisioned “wasn’t necessarily a monetary repayment” but was rather an uimgehtak to

leave them hangg.” Doc. 127-4. Drawing all reasonable inferences in favor of Loudon and
Legacy Point, a jury could reasonably conclude on this record that Brensley fralydulent
misrepresented her intent. Accordinglye Court DENIES Brensley’s Motion for Summary
Judgment as to Count .

B. Fraudas to Guarantyersion




Count Il alleges thain coordinating execution of Loudon’s guararyensley
fraudulentlysubmitted taChestertora signed version of the guaranty that was not the version
that Loudon intended to submit. Doc. 40 atrssofar as Loudon contends tlint never signed
thesubmittedversion (and rather that Brensley swapped the version that he did sign for the
submittel version), Loudon admitted and alleged shbmittedversion of theguarantyin his
2015 third party complaint against Brensley in the related state couriditigddoc. 122-6 at 6.

He therefore is estopped from taking a different position in thisemaSeedlternative System

Concepts, Inc. v. Synopsys, Inc., 374 F.3d 23, 32-33 (1st Cir. 2004) (“As a general matter, the

doctrine of judicial estoppel prevents a litigant from pressing a claim that issiatant with a
position taken by that litigarmither in a prior legal proceeding or in an earlier phase of the same
legal proceeding.”jinternal citation omittedy.

In his Opposition to Brensley’s motion, Loudon and Legacy Rdsat advance a claim
that Brensley “trickedlfoudon] into signing something other than what was intended.” Doc.
127 at 3. By contrast, this contention doesaooitradictLoudon’s earlier position on the
version of the guaranty that he signed, anslnot estopped. Howevérhird Party Plaintiffs
fail to offer any factuasupport for this theory. To thwart summary judgment, they must offer
admissible evidendhat Brensley tricked Loudon as to what he signed. Here, they do not even
offer an affidavit statement by Loudon. Rather than explaining how the executehecame

to bear Loudon’s signature, Third Party Plaintiffs instead resdineioexplanation that Loudon

3 The gate court found that Loudon was estopfrech denyingthat he signed the submitted version based on his
earlier position in those proceedindsoudon noteshat this estoppel was not parteofinal judgment. Doc. 127 at
3. However, the Court does rudse estoppel heom collateral estoppétequiring final judgmentarising fromthe
stake court’s ruling. Rather, theo@rt applies the doctrine of judicial estopder whichcourts generally require (1)
that “the estopping position and the estopped poditie] directly inconsistent,” an(R) that“the responsible party
[has]succeeded in persuading a court to accept its prior positidtetnative System Concept374 F.3d at 33.
The Court finds both that Loudon’s positions contradict and that thecstateaccepted Loudon’s prior giton.

Doc. 1226 at 6 (“In the portion of their answer addressing the plaintiff's dilegathat they executed the original
personal guaranty, the defendants merely “state[d] that the Personaht@speaks foitself as to its contents.”).
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signed and returned a revised version of the guaranty and that he was not notifduefterton
rejected the revised versidhld. Accordingly, Brensley's Motion for Summary Judgment is
ALLOWED as to Count lll.

C. Breach of Fiduciary Duty

In Count VI, Loudon and Legacy Poiitegethat Brensley breached a fiduciary duty by
not disclosing to Loudon a conflict of interest (namalgommission from Chesterton with
respect to its loan); not disclosing compensation from Chesterton for legal andbfiadnice;
and inducing Loudon to guarantee a loan for which she receivexdisclosed commission
from Chesterton, thereby engagimgselfdealing. Doc. 40 at 5-6To estalikh a breach of
fiduciary duty, Loudon and Legacy Point must show “1) existence of a fiduciary asitygar
from a relationship between the parties, 2) breach of duty, 3) damages and 4) a causa

relationship betwen the breach and the damages.” Qestec, Inc. v. Krummena6Ker

F.Supp.2d 89, 97 (D.Mass.2005).

Brensley does not dispute that she owed Third Party Plaintiffs a fiducigryathat thus
for purposes of this motion the CoardceptshatBrensley’sbusiness dealings with Loudon and
Legacy Point gave rise to such a dutfowever,Loudon and Legacy Point have not provided
sufficiently specifc factsindicatingthat Brensley engaged in any conduct constituting a breach.
They advanceeveralgrounds 6r a breach First, they claim thaBrensley’'s other work with

Chesterton on unrelated degbsverise to a breach. However, Loudon and Legacy Point

4The Caurt notes a second potential problem with this theory. In their Third Baryplaint, Third Party Plaintiffs
allege that that Brensley “committed fraud by switching the rewgsmranty with the original guaranty causing
Chesterton to bring suit on a guaranty which Mr. Loudon never signedp¢’ 40 at 5. Insofar as this theory
presents a new claim of fraudulent misrepresentation that would hapedsBrensley’s discovery requests had it
initially appeared in the Third Party Complaint, Third PartyirRiffis maynot raise this theory for the first time in
their Opposition.



concede that Brensley disclosed that she had a preexisting relationship veitbrtoheas early
as 2012, so this theory provides no basis for a breach. Doc. 127-1 at 2.

Next, Loudon and Legacy Point allegeat Brensley received“double commission™—
payments from both Chesterton and Legacy Point in relation to the Chesterton ltoan tha
Brensley securedhile working on behalf of Legacy PoinBut as theilown Opposition
acknowledgesa double payment is only alleged. Doc. 127 aflae parties agree that Brensley
received a commission from Legacy Point. However, Loudon and Legacy Point haveesiibmit
nothing in or with their Opposition either showing that Brensley received a csomirom
Chesterton or supporting a reasonable inference that she did. For her pargyBRtenss
having ever served as an attorney to Chesterton and argues that there is no supgjsrtag
“any payments made to Brensley by Chesterton for any services dDalt.”121 at 3.Because
Loudon and Legacy Poifinay not rest on mere allegations or denials of [th@ghding, but

must set forth specific facts showingeth is a genuinessie for trial[,] Barbour, 63 F.3d at 37,

this theory fails, and the Court ALLOWS Brensley’s Motion for Summary Judgasetat Count
VI.

D. Breach of Contract

In Count VIII, Loudon and Legacy Point sue Brensley for breach of an atav@iten
agreement to share in repayment of the Chesterton Loan upon default by GIWY®blcC40
at 6. In order to succeed tms claim, Loudon and Legacy Point must protbdt a valid,
binding contract existed, the defendant breached the terms of the contract, andhtiffs plai

sustained damages as a result of the bred8iobdks v. AIG SunAmerica Life Assur. Co., 480

F.3d 579, 586 (1st Cir. 2007Y.hird Party Plaintiffs rely oBrensley’s October 10, 2012 email:

“I just wanted to quickly acknowledge our agreement today that | will be taking on an
obligation to participate in the repayment to John Walsh upon default. It is my intention



to enter into an express agreement with you both collectively that will state timatiote
later than Friday, October 12, 2012.”

Doc. 122-9.Brensley argues that Third Party Plaintiffs cannot prove the first elerhtgiio
claim—existence of an enforceable contratiecause her statement refleatdy an agreement
to enter intcan agreement.

The Court agreesith the state court’determinatior(and Brensley’s argumerit)at
Brensley’s emaiestablishes onlgn agreemertb enterinto a lateragreement, and nan
agreemenitself. Doc. 122-61foting that “[a]n agreement to reach an agreement is a
contradiction in terms and imposes no obligation on the parties thesititog’Rosenfield v.

United States Trust Ca290 Mass. 210, 217 (1935)0Brensley’s samelay acknowledgement of

an earlier conversation and tatemenof “intention toenter into an express agreement”
indicatethat the parties had not “progressed beyond the stage of ‘imperfect negotiation’.

Situation Mgmt. Sys., Inc. v. Malouf, Inc., 430 Mass. 875, 878 (2(00@rnal citation omitted).

Importantly, were Brensley’'s email terse as the basis for a contract, it would still lack
essential terms, includirfgremostthe proportion of Brensley’s share in the repayment
obligation. Because Loudon and Legacy Point cannot estalidiséxistence of eontract for the
Court to enforce, the Court ALLOWS the Motion for Summary Judgmenttasitdoreach of
contract claim

E. Indemnification

Finally, Count IX requests indemnificatitwy Brensley in the event thebudon or
Legacy Point is found liable in state or federal court. Doc. 40 at 6. They advance tiastimeo

support of this claim. First, Loudon and Legacy Poiaim thatthey are entitled to
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indemnification as a matter of Massachusetts partnelahipsince“[n]o other legal
relationship besides a partnership, such as employer/employee, can dasardbetionship that
existed betwen Ms. Brensley and Mr. LoudénDoc. 127 at 5However, evenwingall
reasonable inferences in Third Party Plaintifésidr, the Court finds that they have failed to
offer facts sufficient to establish a partnershifven hadoth the Cd-inancing Agreement and
the Venture Agreement governtgk parties’ Chesterton Loaealingsé neither would support
the existence of partnershipboth agreements expressly disclaim creatiosuch a relationship
between the partiedDoc. 88 at 5; Doc. 88-1 at 8. The deposition testimony of Brensley that
Loudon and Legacy Point cite as evidence of an admission of a partnership says nmguch thi
Doc. 127-5.Theonly evidencesupportinghe existencef a partnership is Loudon’s one-
sentence assertion in his affidatiat Brensley was his partner for obtaining financing for
GIWYC and split any profits made as a result of obtainugpdinancing.Doc. 1271 at 2
Merely stating that a partnership existed does not make it so.

Second, the Third Party Complaint (but not the Opposition) groundsaine for
indemnification in Brensley’s alleged promise to share 50% of the respapddoilrepayment

of the Chesterton Loan. Doc. 40 at 6. This theory requires Third Party Plaintiffatibstsa

5 Under G.L. Chapter 108A, Section 18(a), “each partner must contribuded®the losses, whether of capital or
otherwise, sustained by the partnership according to his shaeepnafits.” Section 18(b) provides further: “The
partnership must indemnify every partner in respect of payments magei@onal liabilities reasonably incurred
by him in the ordinary and proper conduct of its business.”

5 The record does not establish whether either agreement was in effect irr@€d®. In her Answer to the Third
Party Complaint and her Opposition to Third Party Plaintiffs’ Gidesion for Summary Judgment, Brensley
asserts that this agreement expired months prior to Octoben@@i o performance by the parties. Doc. 88 at 5;
Doc. 139 at 3. Elsewhere, she notes that she introduced Third Partiff® @ Chesterton pursuant to that
agreement. Further, the 2013 Venture Agreement arguably would notsstabibspectively partnership at the
time of the 2012 Chesterton Loan.
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contract withthis provision. They canndt.The Court has determined that no such contract
existed. SupraSection III.D.

Presented witimsufficient evidence of a source for an indemnification obligation, the
Court ALLOWS Brensley’'s Motion for Summary Judgment and DENIES Third Pdaintiffs’

crossmotion on Count IX.

V. CONCLUSION

For the foregoing reasons, the Court ALLOB&nsley’sMotion for Summary
Judgment as to Counts I, XI, Xlignd IXandDENIESBrensley’s Motion for Summary
Judgment as to Count Il (Doc. 120), dadherDENIES Third Party Plaintiffs’ Motion for

Summary Judgment as to Count IX (Doc. 128).

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge

7 Neither in their Third Party Complaint nor in their Opposition do Loudahlaagacy Point assert that any
indemnification arises from the €€inancing Agreement or the Venture Agreement. Therefore, although these
agreements contain indemnification provisions, neither provide s foagudgment for Third Party Plaintiffs or for
proceeding to trial on this claim.
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