Chesterton Capital LLC v. Legacy Point Capital LLC, et al.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

December 8, 2017

SOROKIN, J.

Doc. 213

Before the Court are the claims remaining in this action following resolution of pretrial

motions and the Court’s Order of Default agdiDefendant Byron Holley (“Holley”) (Doc. No.

182). These claims include (1) Plaintiff ChestarCapital LLC’s (“Chesterton”) claims against

Defendants John Loudon (“Loudon”) and LegacynP@apital LLC (“Legay Point Capital”)
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for fraud and violation of Mas&en. Laws Ch. 93A (“Chapter 93AY) (2) Loudon and Legacy
Point Capital’'s countetaims against Chesterton for fraud and negligence; (3) Loudon and
Legacy Point Capital’s third party claimsaagst Anne Brensley (“Brensley”) for fraud and
negligence; and (4) Brensley’s cross-claimaiagt Loudon and Holley for fraud and violation of
Chapter 93A. Following a bench trial on thesarok, the Court “find[s] facts specially and
state[s] its conclusions of lawsrately” herein as required Bgderal Rule o€ivil Procedure
52(a). Further, the Court awards damages on these claims as well as on Chesterton’s claims

against Holley as explained herein.

FINDINGS OF FACT

A. Loudon, Holley, and Legacy Point Capital

The Defendants in this case are Louddolley, and Legacy Point Capital, a limited
liability company that Loudon andolley jointly own and manage.

Defendant Loudon is a sophisticated businessand an accountant by trade. After
graduating from Western New England University, Loudon worked for Coopers & Lybrand in
Springfield, Massachusetts for three years agsanciate, preparing tax returns and conducting
due diligence on projects. He subsequently worked at his mother’s law practice for a year and a
half, as a controller of a mechanical company in the Atlanta, Georgia area for four and a half
years, and as Chief Financial Officer for a rmagian community in Hawaii for five years. In

2003, he returned to Atlanta and began workingeah estate deals for individual clients. He

I Counsel for Legacy Point Capital conceded at the Final Pretrial Conference that Legacy Point Capital was
responsible for a judgment entered against Holley because Holley undertook the actions at issue in this case in
furtherance of, and in the course of his position as Managing Member of, Legacy Poiakt Cdpg Court

accordingly enters judgment against Legacy Point Capital on Chesterton’s claims. Howawerhimdance of
caution, the Court here separately assesses the merits of Chesterton’s claistd.agaay Point Capital.
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remains in this line of work. Loudon has pasteziCertified Public Acountant exam but has
not pursued the designation further. In his career, Loudon has participated in at least a dozen
deals, in connection with which he has at various times retainedetpnegotiated contracts,
and supervised other people.

In or around 2009, Loudon met Defendant Holley through a mutual friend in Atlanta.
Holley is an investment pfessional residing in Lemgton, Kentucky. Until around 2007,
Holley had been the manager of the Lexington branch of A.G. Edwards & Sons, a brokerage
firm that during the financial crisis of 20@0808 merged into Wachovia and eventually was
acquired by Wells Fargo & Co. Holley had besnployed by A.G. Edwards for approximately
ten years. Loudon understood: that Holley had been registered with the Financial Industry
Regulatory Authority (FINRA) as a broker and with the Securities and Exchange Commission
(SEC) as an investment advisthat a number of investomrad brought complaints through
FINRA against Holley related to representatiorat the had made abauatvestments; and that
Holley no longer retained these registrations. Loudon discussed these FINRA disputes with
Holley in the course of becoming busssepartners in 2009. In 2010, Holley and Loudon
founded Silverstone Capitahrough which they unsuccessfufigught to finance film projects.
Also around this time, Loudon loaned Holley $45,000. Loudon received no security for this
loan. Loudon understood from Holley that Holley needed the funds for personal expenses and
that Holley had “lost everything” in his divorce.

In March 2012, Holley and Loudon formed Legdtyint Capital, amvestment banking
and advisory firm. Loudon fronted appnorately $100,000 of his own funds and obtained a

$10,000 loan from a friend to pay for start-up costs and temporary office space. Holley did not



contribute any assets toward the founding ofdaggPoint Capital. bnetheless, Holley drew
monthly allowances from Legacy Point Capital.

From Legacy Point Capital’s inception2012, Holley and Loudon have been its sole
members and shareholders. Theld equal ownership intereststhre business. Legacy Point
Capital holds itself out as having raisgcer a billion dollars, based broadly on Loudon and
Holley’'s combined deal experiences. Howelggacy Point Capital has generated its modest
income mostly through the sale of life insurance policies. It has never reported a profit. While
Legacy Point Capital has at tismmengaged individuals for matkeg and information technology
services, it has never had emmeg. Despite generating revenue, it has never filed any income
tax returns or produced K-1s to Loudon and Holley.

Together in August 2012, Loudon and Holley formed Legacy Point Entertainment LLC
(“Legacy Point Entertainment”) with the specific purpose of financing film projects. They are
the sole members and equal gtmmiders of that entity as well. While Loudon and Holley at
times transacted business under the name L&@aicy Entertainment, Loudon and Legacy Point
Capital acknowledged #tial that Legacy Point Entertanent acted on behalf of, and in
furtherance of the business of, Legacy Point Capittile course of the events giving rise to the
lawsuit before the Court.

B. The “Get It While You Can” Project

In 2012, film producers Robert Katz and Riarry (the “Producers”) engaged Legacy
Point Capital to obtain financing for the protioo of a film about the legendary singer Janis
Joplin, which was to have been titled “Get It While You Can.” Legacy Point Capital agreed to
raise $10 million of equity funding for the $20 nwlti film budget. In order to raise the funds,

Legacy Point Capital preparetarketing materials describirtige investment opportunity and



details about the planned film. On or around June 30, 2012¢cy &yant Capital entered into a
Feature Film Letter of Intent with the Producers. Doc. No. 165, | 6-8.

As an initial step, Loudon and Holley sough trelp of someone with experience in the
film industry who could act asfanancial advisor ad conduct diligence on the film project.

Holley located Third Party Defendant Brensley from an internet search. Brensley was at that
time Managing Member of Boston Financial Trust Advisors (“BFT”). She agreed to act as a
broker in Legacy Point Capital’s search for investosst no time was Brensley a member of
Legacy Point Capital or partner of Holley or Loudon.

Between August and October 2012, the parties failed to locate investors to provide any of
the $10 million of equity funding for the filmGIWYC soon faced pre-production costs and
certain immediate expenditures required for the film project to remain viable. GIWYC engaged
Legacy Point Capital and Brensley to seckte? million in interim finaning, for which Legacy
Point Capital and Brenslayould be entitled to a $60,000 broker fee. In September 2012,
Brensley approached John P. Walsh, the saheipal and owner of Chesterton, about providing
a $1.2 million bridge loan to the film project. Walsh, the president of a chain of beauty spas,
founded Chesterton in 2008 to makeestments and loans to resitate developers and other
business ventures.

Walsh spoke with the Producers about tr@qmt by early October 2012. The Producers
reported that they had raised $10 million in eqtotythe film and that they were pursuing

investors interested in providirag additional $10 million. They offered as collateral for a loan

21n August 2012, Legacy Point Capital, BFT, and the Producers, under the entity namidN/Gitt You Can

LLC” (herein, “GIWYC"), entered into a Co-Financing Services Agreement, under which Legacy Point &agbital
BFT were entitled to (1) “[a]n amount equal to five and one half percent (5.5%) of tmeiRaaised” by Legacy
Point Capital and BFT and (2) “5% of [GIWYC's] ‘Net Proceeds’ from the Picture in pépgtu] multiplied by
the same percentage as [Legacy Point Capital and BFT’s] portion of the Financing[.]” Ex. p8yn\nts were
ever made pursuant to the Co-Financing Services Agreement.



from Chesterton primarily tax credits from the state of Georgia and an assignment and copyright
mortgage of the screenplay. To Walsh, the collateral was of insufficient value to cover the loan
principal and accrued interest for the proposédigerloan. Thus, Walsh told the Producers that
Chesterton would require a personal guaranty of the loan. He specified that the guarantors
should have personal assets of at least twirée times the loan’s value. The Producers told
Walsh that they could not meet his finacequirements for guarantying the loan. From
Chesterton’s perspective, the proposed loan deal was over.

Holley, Loudon, and Brensley had been aware that Chesterton would require a personal
guaranty for its loan but initially had behed that the Producers would provide it. Katz
informed Holley otherwise and on October 7, 2@tged by email, “Since you're [sic] position
in the film is solidified via this interim investment and it will be paid off BEFORE the picture
goes into production, you should have no issue with guaranteeing it.” Ex. 18. Loudon and
Holley initially responded that they did not consigeoviding a guaranty to be in their best
interest.

Brensley next initiated a conference caltvoeen Walsh and Loudon and Holley. Walsh
testified at trial that Loudon and Holley expressed their confidence in the film and pointed to the
success of a biopic of the singer Johnny Csisbssing that, whereas Cash appealed mainly to
American fans, Joplin captivataedidiences both in and outside of the United States. Loudon and
Holley also told Walsh that they were in dissiosis with two potential westors about providing
the remaining $10 million of equitijnancing. Walsh commented that, since they were so
confident of the film’s succeskpudon and Holley should be willing to personally guaranty a

loan. He also conveyed to them that he typicadlyuires guarantors to have a net worth of at



least two to three times the loan’s vafuéoudon and Holley told Walsh that they would discuss
the guaranty and get back to him.

In subsequent conversation with Loudowl &lolley, Brensley emphasized favorable
findings from her due diligence of the fillnLoudon and Holley agreed that they would
personally guaranty a $1.2 million loan from Chesterton. Walsh instructed Brensley to have
Loudon and Holley provide persorfadancial statements and atations about any claims
against them for his diligence purposes.

C. Communications with Chesterton

Attorney William Moriarty represented Chesterton in negotiations of the deal documents.
Brensley acted as an intermediary between Moriarty and GIWYC's attorney, Richard Garzilli.
All communications that Loudon and Holley had withesterton flowed through Brensley. Two
concurrent exchanges that occurred betwednlf@c 9 and October 11, 2012 are relevant to the
claims in this case. First, the parties traded drafts of the deal documents memorializing the
transaction, including the guaranty that Holley and Loudon ultimately signed. At the same time,
Holley and Loudon compiled and sent Chesterton personal finanfciahition as proof of their
ability to perform under the guaranty.

I. Signing of Guaranty

Attorney Moriarty drafted the documeritsat became the Production Loan Deal

Memorandum (the “Deal Memo”), the Secur@missory Note (the “Note”), and the Personal

3 Loudon denied at trial having been notified of any amount of combined personal agsetestarton required as
assurance for a loan guaranty. However, the Court credits Walsh’s testimony that he did in fact communicate to
both the Producers and the Defendants his conditions for agreeing to invest in thiejébth pspecially in light of
testimony from Moriarty and Brensley corroborating Walsh’s approach that a guaranty should be dginyporte
personal assets of two to three times the loan amount. See also infra n.8.

4 At trial, Loudon alleged that, in this conversation, Brensley also represented to Loudon and Holley waild
assume 50% responsibility for repayment of the guaranty in the event oftd&faelCourt rejects Loudon’s

professed understanding of Brensley’s position in the transaction. He has offered no evigleotmgua finding

that Brensley agreed specifically to assume 50%eoftiaranty obligation, and his testimony was incredible.
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Guaranty of Payment (the “Guaranty”). Ont@er 9 at 6:05 p.m., Morigyr circulated “final

versions of the documents for signaturePIDF format to Garzilli and Brensley. Ex. 19.

Brensley forwarded these documents to Loudon and Holley at 7:14 p.m., noting: “The personal
guaranty definitely needs to be changed in some parts, but | leave it to you guys to let me know
what those changes will be....” Ex. 20. She folldwieis email with another at 8:16 p.m. asking
Loudon and Holley to confirm receipt of the documents. Id.

Holley and Loudon objected to the termgtwé Guaranty, under which Chesterton would
retain the loan collateral upon seeking repaynfremh them following a default. To this end,
Brensley and Garzilli attempted to negotiate a side letter agreement (the “Side Letter”) between
GIWYC and Legacy Point Entertainment, “[ijn consideration for Legacy Point Entertainment
[...] entering the Personal Guaranty of Paythgnunder which Legacy Point Entertainment
would have assumed Chesterton’s rights to thlateoal in the event that Chesterton exercised
its rights under the Guaranty. Ex. 88.

Moriarty and Garzilli subsequently spoke about certain changes to the documents.
Following that conversation, Moriarty email€drzilli and Brensley at 5:34 p.m. on October 10
with updated documents, noting “no change” witspet to the Guaranty. Ex. 27. At 6:40 p.m.
on the evening of October 10, Brensley circeditto Loudon and Holley the updated versions of
the Deal Memo and the Guaranty in PDF foranadl noted that the Producers were signing the
Side Letter. Ex. 31. At 6:44 p.m., Brensley emailed them again, writing:

| just wanted to quickly acknowledge our agreement today that | will be taking on an

obligation to participate in the repaymentitthn Walsh upon default. It is my intention

to enter into an express agreement with you both collectively that will state that intent no

later than Friday, October 12, 2012.

Ex. 32.



Meanwhile, Loudon and Holley asked Brengieypropose additional language to the
Guaranty that would grant them rights to the loan collateral in the event that Chesterton
exercised its rights under the Guaranty. Brenstewerted the PDF version of Moriarty’s draft
Guaranty into a Word version and created a new draft reflecting Loudon and Holley’s
preferences. She added to Section 2 (“Rightseafier in Event of Default”) language that she
borrowed from Garzilli's draft of the Side Letter:

In the event that Lender exercises the Guaranty for repayment of the Loan, Guarantor

shall assume all of the rights of Lender under the Deal Memo, the Security Agreement

and Copyright Mortgage, dated as of @r 9, 2012 and the Security Agreement for

Tax Credits, dated as of October 9, 2012 udiig any rights of indemnification under

such Agreement that Lender may have.

Ex. 33. She also changed the party nénom Legacy Point Capital to Legacy Point
Entertainment. In this revised guaranty (th@tidon Guaranty”), Brensley inadvertently deleted
a line from Section 1 of Moriarty’s original drafShe retained the form of the signature pages
from the initial draft, such that one page hglghature blocks for Holley and Loudon and the

next page held corresponding notary blocksenBley sent the Loudon Guaranty in Word format
to Loudon and Holley at 7:49 p.m. on October 10. Id. Holley and Loudon signed and returned
the Loudon Guaranty but did not have it notarized. Ex. 35.

At 8:05 that evening, Katz sent Garzilli, Brensley, and Moriarty signed copies of the Deal
Memo, the Note, and the Side Letter, as well as documents related to the security for the loan.
Ex. 88. Brensley then proposed the signed Loudon Guaranty to Moriarty, Walsh, and Walsh'’s
son, John Walsh, Jr., by email at 9:56 p.m., noting:

VERY IMPORTANT, you will notice in section 2 that there is added wording borrowed

from the separate letter between the Producers and the Guarantors. The Guarantors did

not want to cause any waves and it wgda@red to them that John was going to

acknowledge that very letter and had actuadlyiewed it all ready [sic], but they felt
more comfortable having the language in the letter as well as in the Personal Guaranty.



IF this is an issue for some reason, pldasas know and they will sign without the
language!

Ex. 35.
Chesterton rejected Loudon and Holley’s bid for rights to the collateral in the event that
Chesterton called on the guaranty. Walsh furithéicated to Brensley that Chesterton would
not enter the deal if GIWYC and Legacy Point Entertainment executed the Side Letter.
Moriarty informed Brensley by phone th@hesterton would not countersign the Loudon
Guaranty. He instructed Brensley by éma October 11 at 12:11 p.m., “Please have the
Guaranty re-executed in the Guaranty’s origfioamn without the additional language.” Ex. 37.
Brensley communicated Chesterton’s position to Loudon and Holley and relayed that
they needed to sign the original version of the Guaramy.12:20 p.m. that day, Loudon
emailed Holley and explained:

Byron, we have to do our Personal Guarantesr with a Notary. I've modified and
place [sic] you on a page and me on another.

I'll have done today and sent back to Anne.

Thanks, John.
Ex. 89. Immediately after sending that émzoudon sent Holley a Word version of the
Guaranty from which he had removed th#aterals rights from Section 2 of the Loudon
Guaranty. Ex. 90. This new version (heréhre, “Chesterton Guaranty”) was substantially

identical to Moriarty’s original version, witthree exceptions. First, like the Loudon Guaranty,

5> Despite not producing a countersigned version of the Side Letter at trial, Loudon testified tliaHodean

executed the Side Letter and understood the Side Letter to have gone into effect. He fuitdetthiasiBrensley

had never told them that Walsh opposed the Side Letter. However, the Court credits theytésiim&nensley

and Walsh and finds that the Defendants were aware that Walsh would not recognize the Side Letterths part of

loan transaction. The Court further finds that the Side Letter was never executed.

8 Loudon testified at trial that he did not remember Brensley telling Loudon and Holleghhaterton rejected the

new language, but that there was “probably a call or conversation” on the morning of October 11 about the Guaranty
signatures needing to be notarized. The Court rejects Loudon’s testimony as incredible.
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the Chesterton Guaranty referenced Legacy Point Entertainment rather than Legacy Point
Capital. Second, the Chesterton Guaranty othttie same line from Section 1 that the Loudon
Guaranty inadvertently had omitted (confirming that Loudon modified the only Word version of
the Guaranty in his possession—the Loudon Guaranty—rather than inadvertently selecting the
original draft to modify as heestified at trial). Third, Loudon had modified the signature pages
to the Chesterton Guaranty so that Hollesyggature block and corresponding notary block
appeared on one page, while Loudon’s signatuwekidnd notary block appeared on the next.

Id. Holley replied at 12:52 p.m., “Ok. Will do shortly.” Ex. 91.

Holley signed and notarized the Chesterton Guaranty and transmitted it to Brensley
through a personal financial advisor at 2:35 pEx. 49. Brensley forwarded Holley’s signature
to the Chesterton Guaranty to Walsh at 2:57 p.m. Id. Walsh in turn forwarded it to Moriarty,
who notified Brensley at 3:52 p.m. that the natation was illegible. Ex. 44. Brensley alerted
Holley, who at 5:11 p.m. returned his signature pagle the notary’s seal highlighted. Ex. 94.
Meanwhile, Loudon signed and notarized the Chesterton Guaranty signature page and sent it to
Brensley at 3:35 p.m. Ex. 50. Brensley fordet Loudon’s page to Moriarty at 4:25 p.m. Id.
Moriarty and Walsh then confirmed tHahesterton would proceed with the loan.

il Personal Financial Representations

While the parties coordited the transaction documents, Loudon and Holley compiled
documentation for Walsh of their financial abilityprovide the Guaranty. For his part, Loudon
provided a personal financial statement to Bleyat 6:22 p.m. on October 10. His statement
showed a total net worth of $626,279. Ex. 28. Brensley sent the statement to Walsh and

Moriarty at 6:27 p.m._Id. At 6:28 p.m., she famnded to Walsh and Moriarty an attestation from
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Loudon reading, “This email is to attest tlhaave no liens, encumbrances, bankruptcy or
criminal actions against me.” Ex. 29.

Earlier that afternoon at 1:14 p.m., Holleyadlad to Brensley a “financial statement
letter” that purported to summzae his assets as of thddte. The letter stated:

Below is a synopsis of my current assets:
Securities portfolio, apporixmately [sic] $3 million
Personal assetgmoximately $100 thousand

Residentiahssetsapproximately $400 thousand
Liabilities,approximaely $40, [sic] thousand.

PwonNE

Ex. 25. Brensley forwarded this letter to Walsho replied that he would need to see a more
detailed report of Hollgs assets. Later that afternoon, &4p.m., Holley emailed Brensley an
“account screenshot” bearing the Wells Fargo Advisors LLC corporate logo and boilerplate
disclosures. Ex. 26. The screenshot purpdddsk page 1 of 7 of an account statement with
line-item cash and securities amounts. It represethiz Holley's account held total securities
of $2,964,598.33 and a total account value 00%3,724.12. At 5:57 p.m., Holley provided to
Brensley an “attestment” that stated, “Per comversation, | have never declared bankruptcy,
don’t have any personal liens, or any criminal il éawsuits.” Ex. 28. Brensley forwarded the
attestation and accoustreenshot to Walsh at 6:14 p.m. Id.

Holley’s account screenshot bore no resemd®ao his actual financial situation.
Moreover, Loudon knew or should have known thatithful depiction oHolley’s assets would
not assure Chesterton that Holley and Loudonccoepay Chesterton’s loan in the event that
GIWYC defaulted. By October 2012, Loudon wesll aware that Holley had no substantial
assets or other sources of income. Holley by then had divulged that his divorce from his ex-wife
had left him essentially brokel'he business partnership was paifitable. Holley had neither

repaid any amounts of the $45,000 personal laan froudon nor contributed his own assets to
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their business. Nonetheless, Loudon claimshbatid nothing to inquire into the financial
statement that Holley submitted or the reason for Walsh'’s acceptance thereof.

D. Default

Chesterton disbursed the loan funds to GIWYC on October 13, 2012 by wire payment of
$1.2 million to Brensley, who acted as escrow agent and distributed the funds to GIWYC and
Legacy Point Capital. Chesterton did this only after receiving agreement in writing to the
Chesterton Guaranty form and the financial statements from Loudon and Holley.

In February 2013, Holley and Loudon (both ohdiléof Legacy PoinCapital) entered
into a Venture Agreement with Brensley’s new company, BFT Advisors, LLC. The Venture
Agreement envisioned cooperation between thegsdito finance an on-going slate of feature
films and/or structure the financing for entertainment projects secured through the joint efforts of
the Parties and to direct all film related projects that either party anticipates participation in, into
the collaboration.” Ex. 59. However, the fi@s undertook no subsequéiin financing deals
together under the Venture Agreement. Additlpnat no time following the close of the
Chesterton loan did Brensley, Loudon, or Holley parhe “express agreement” for Brensley to
participate in any obligation to repay the Glee®n loan that Brensley’s October 10, 2012 email
had suggested.

The Deal Memo provided for GIWYC to repthe loan’s principal and interest premium
no later than April 9, 2013. Ex. 88. However, GIWYC exercised its right under Deal Memo
Section 6.1 to extend the due date for antewhél 180 days, subject to an additional 2.5%
interest premium on the loan’s outstanding ppatior every 30-day period of extension (the
“First Extension”). During the First Extemsi, GIWYC encountered trouble with retaining the

rights to Joplin’s music. Chesterton reluctantly loaned an additional $500,000 to GIWYC in July
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2013 in an effort to secure the music rights for filming. This loan had a repayment date of
October 15, 2013. Katz personally guaranteeddlais. Brensley facilitated the loan, received a
broker fee of $25,000 from Chesterton, and agaweskas escrow agent upon disbursement.
Loudon and Holley declined to participate in the follow-on loan. Ex. 63.

In October 2013, when the First Extensiopiegd, GIWYC had not repaid Chesterton.
Walsh asked Brensley, as the broker, to sendest€ default to the principals of GIWYC and
Legacy Point Capital. Ex. 100. Chestertabsequently extended the deadline on both the $1.2
million bridge loan and the $500,000 follow-on loan until December 15, 2013 (the “Second
Extension”). When the loans had not begpaid on December 15, Moriarty mailed formal
notices of GIWYC's default to Loudon and Hy on January 2, 2014. Ex. 65. Notably, in
response neither Loudon nor Holley asserted aghy to the collateral for the underlying loan
nor suggested that Brensley bore an obligatoshare in the repayment of the Guaranty.
Chesterton then extended the repayment deadhedast time, to June 1, 2014 (the “Third
Extension”).

Despite the follow-on loan and the numerous deadline extensions, neither GIWYC nor
Legacy Point Capital raised any of 0 million required to produce the film. GIWYC
defaulted on the loans on June 1, 2014. Mtyriavailed Holley and Loudon another formal
notice of default and demand for payment onelJ24, 2014. Ex. 68. Again, neither Loudon nor
Holley asserted any right to the collateral or claimed that Brensley bore an obligation to share in
the repayment.

E. Litigation

Chesterton sued GIWYC on the Deal Mematate court and recovered a judgment

against GIWYC of $5,208,972.87. GIWYC has no funith which to pay this judgment. In
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separate litigation, Chesterton atdatained a judgment against Katz under his guaranty of the
$500,000 loan.

Holding an uncollectable judgment against GIWYC, Chesterton brought suit on the
Guaranty in state court, alleging that Loudo Holley breached that agreement as well as the
attendant covenant of good faith and fair dealingudon and Holley answered and asserted
counterclaims for breach of the covenant of gfaoith and fair dealing, fraud inducing them to
enter the Guaranty, and violation of Cha@8A. Loudon and Holley also filed a third party
complaint against Brensley for breach of caoty indemnification, breach of fiduciary duty,
negligence, and fraud. In their third partyrg@aint, Loudon and Holley attached the Chesterton
Guaranty as the version of the Guaranty they tad entered into with Chesterton. In response
to the third party complaint, Brensley assertidms of fraud and violation of Chapter 93A
against Loudon and Holley. That suit is pendmthe Suffolk Superior Court Department of
the Massachusetts Trial Court. Doc. No. 9.afAt some point several months into those
proceedings, Holley and Loudon backtracked orr theserted Guaranty version and claimed
that Brensley switched the Guaranty version that Chesterton received without their knowledge.
In an order on a summary judgment motioneéssin January 2, 2017, the Superior Court found
that Loudon and Holley were “bound by the admissemms allegations contained in their answer
and third-party complaint where the defendants admit executing the [Chesterton Guaranty].”
Doc. No. 122-6 at 8.

Based on information produced during discovery in the state court litigation—
specifically, information showmpthat the financial representations and account statement
submitted by Holley were fraudulent—Chesterton safedy brought this action in federal court

alleging that Defendants engaged in unfair and/or deceptive acts and practices in violation of
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Chapter 93A and made misrepresgates of material fact abotiieir financial wherewithal in
order to induce Chesterton to invest in th®\&IC project. Consistent with the counterclaims
and third party claims in the state court litigat Loudon and Legacy asserted claims against
Chesterton and Brensley pertaining to Brerislegle in the GIWYC project on January 2, 2017.
Notwithstanding the estoppel in state coludiidon and Legacy Point Capital again took the
position that Brensley had switched the versibthe Guaranty that Loudon and Holley had
signed, Doc. No. 40 at 4, and pressed this posthortinually. Brensley brought cross-claims
against Loudon and Holley.

Prior to trial in this action, the Court grtaa summary judgment for Brensley on Loudon
and Legacy Point Capital’s third party claifies fraud based on their Guaranty-switching
theory, breach of fiduciary duty, breach of canty and indemnificationThe Court also entered
judgment for Chesterton on Loudon and LegRoint Capital’s claims asserting vicarious
liability for Brensley’s alleged Guaranty-switching and breach of fiduciary duty. At trial, the
Court allowed Loudon and LegaPypint Capital’s motion for dimissal of their own Chapter
93A claims against Chesterton and Brensley.

Despite proceeding with separate coumséhe federal case, Loudon and Holley
continue to work together, most recently on an ongoing real estate development project in
Lexington. Loudon testified at trial that he oelyntinues to work with Holley for purposes of
meeting obligations incurred in the course @fttbroject. He also séified that he makes
frequent attempts to contact Holley, bhét Holley does not communicate with Loudon.

The Court next makes specific findings aséotain factual questions presented in the
course of this actioand raised at trial.

I. Signing of the Chesterton Guaranty
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Throughout this action, Loudon knowingly offerselveral false explanations as to how
the Chesterton Guaranty came to bear his sigaatiaran affidavit attached to Defendants’
Motion to Dismiss Chesterton’s claims, Loudontfeleged that Chesterton affixed his Loudon
Guaranty signature page to the Chesterton Guaranty:

After agreeing to [Loudon’s proposed] termsge8terton had me signehast page of the

guarantee, but then separated the last patfeeafuarantee and atteed it to a separate

guarantee which omitted the term which gave me and Mr. Holley the right to the
collateral if GIWYC went intdhe default and he [sic] had to expend funds to cure the
default.

Doc. No. 27-2 at 2.

Loudon subsequently blamed Brensley for fraudulently switching the Guaranty versions
after he signed the Loudon Guarantyuton and Legacy Point @itgal's Answer and
Counterclaims allege that “Brensley themstituted the original guaranty prepared by
Chesterton’s attorney, William Moriarty, withotlte provision for exchange of the GIWYC
collateral for performance of the guarantyitathat “Mr. Loudon did not sign the guaranty
which Plaintiff is suing on.” Doc. No. 38 §t24. Loudon made thisrs@ allegation against
Brensley in a deposition in the state court litigation:

There’s no way that we would have signgaeasonal guaranty without the language in

No. 2. There’s no way, no fathomable way that | would obligate myself to pay for a debt

and not have the underlying collaterathat in paying off that debt.
Doc. No. 161-1 at 126.

The Court outright rejects any allegationsgfendants that they did not execute the
Chesterton Guaranty or that any Guaranty-swiig occurred. Loudon and Holley attached to
their state court third party complaint the signed Chesterton Guaranty and identified it as the

version of the Guaranty that they executed. 7x. On this basis, the Court found Defendants to

be estopped from arguing that they did not sigd submit the Chesterton Guaranty. The Court
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accordingly granted Brensley summary judgmamti_oudon and Legacy Point Capital’s third

party claim that she switched the Guaranty versioDoc. No. 164 at 7. Furthermore, Holley's
personal financial advisor produced the physical version of the Guaranty that Holley had directed
her to scan and send to Brensley. That varsmatched the same Chesterton Guaranty that

Loudon and Holley admitted in state court teoihg executed. Ex. 85. Loudon alternatively
theorized, in his answer to Brensley’s Motion Bummary Judgment, that Brensley had “tricked
[Loudon] into signing something other than whaswaended.” Doc. No. 127 at 3. In its Order

on Summary Judgment, the Court found that losudnd Legacy Point @dal had failed to

offer any factual support for this theory. Doc. No. 164 at 7-8.

Defendant Holley produced no emails in statéederal court litighon, although he did
use both Gmail and Legacy Point Capital emasbaats during the events giving rise to this
litigation. Leading up to trial, the Court orddra forensic examination of Holley’s Toshiba
laptop computer in light of Holley’s failure toeet his discovery obligations. On October 12,
2017, the forensic examiner produced a numbegsgonsive files on Holley’s computer that
had not been produced during discovargluding certain emails from October 11, 2012
between Loudon and Holley pertaining to the exien of the Guaranty. Exs. 89-91. None of
the Defendants had produced these emailssicodery in either the state or federal case.
Despite being either a sender or recipient of ed¢hese emails concernirggcritical, disputed
issue, Loudon claims that he revisited his pater and located these emails only after the
forensic examination revealed their existenteudon belatedly produced these files during the
week of trial.

The October 11, 2012 emails confirm Brenslesgplanation of the Chesterton Guaranty,

which has not changed throughout this litigatidie emails show, consistent with Brensley’s
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credible and honest testimony, that Loudon editedMord version of the Loudon Guaranty that

Brensley had previously circulated; that Loudoeated the Chesterton Guaranty by removing

the rejected language while retaining name changes and the accidental line omission; that
Loudon altered the signature blocks so thaard Holley could have the Guaranty notarized

from separate locations; that Loudon sharedG@hissterton Guaranty with Holley for completing

and submitting; and that Loudon also submitted a signature page to this Chesterton Guaranty, not
the Loudon Guaranty. Id.

Even after the forensic examination unearttiexse emails, Loudon persisted in asserting
that he was not responsible for the Chestertoar&uy that he and Holley submitted. At trial,
Loudon retreated to the position that he inahrély amended the signature blocks to the
original Guaranty draft rather than that hedified the Loudon Guaranty. When pressed by the
Court as to why he selected that version, Loudon replied: “I have no idea. It was a mistake. It
was a flat-out mistake’” Loudon maintained throughout triabtrhe had not actually agreed to
the Chesterton Guaranty. Since triadudon has re-asserted in an affidavit:

Loudon, [sic] signed the agreement believingf the would have aess to the collateral

in the case of default as presented to him by Brensley and GIWYC multiple times in

emails via the acknowledgment of the Slagter by GIWYC and Chesterton. Without

these representations, Loudon would have never signed the Personal Guarantee. Once
again, a mis-representation by Brensley.

" The Court rejects as incredible the idea that Loudon selected and modified the original vensistalks.

Loudon first advanced this explanation at trial, and it is the latest in a series of shifting expsanakie evidence
establishes that Loudon received first a PDF version of the first draft of the Guaranty (which did no¢ have th
language that Loudon claims he wanted regarding the collateral)eand WWord version, the so-called Loudon
Guaranty (which did have the language that he claims he wanted). Lbada other copies of the Guaranty. He
made no error in selecting a file. In order to send Holley the Word document that leeaukmitted Chesterton
Guaranty, Loudon necessarily selected the Word file and deleted the language that he now claimtesihe wa
Selecting the PDF version would not have accomplished what he now claims he intermleétotlder, the omitted
line and the change in Legacy Point party name common to the Loudon Guaranty and Chestertond@ofiramty
that Loudon did not start with the original PDF version.

19




Doc. No. 205 at 8. Ultimately, Loudon’s myrialternative theories are unavailing against the
clear documentary evidence, Brensley’s crediéd#imony, and his own shifting, incredible
testimony.

Further, the Court finds that Loudon at all times knew that he signed the Chesterton
Guaranty rather than any other version of@uaranty. The notice of default and demand for
payment that Moriarty sent to Loudon and Holley on June 24, 2014 (Ex. 68) excerpted Section 2
of the Chesterton Guaranty. Thus, Loudon wasotice that Chesterton understood Section 2
of the Guaranty to not provide Loudon and Hypllghts to collateral. Nonetheless, Loudon
never contacted Moriarty to contest the versioB@dtion 2 that Moriarty understood to govern
at the time of default. Finally, as Loudon admititdrial, at no point following the default did
the Defendants take any steps to assert the rights to collateral that they allegedly thought that
they enjoyed under the Loudon Guaranty.

In short, Loudon and Holley acceded to Chesterton’s terms freely, voluntarily, and
knowingly. They proceeded accordingly, actingonformity with their understanding, until in
the course of discovery, thegalized that Brensley’s eitafrom before January 2013 were
unavailablé® They then concocted claims tiBrensley deceived them and fraudulently
switched the form of Guaranty, theories whichytladvanced in this action and which the Court
now rejects.

il. Holley’s Financial Statements

Having defaulted in this action, Holley did regtpear at the bench trial. Chesterton

presented video testimony from Holley's deos. In connection with this testimony,

8 As a result of a split from her associate in the BFT business in January 2013, Brenslaishelththe
bostonfinancialtrust.com domain name and lost access fwrédous email account. The Court credits Brensley’s
testimony that she contemporaneously alerted Holley anddroaf her loss of access to prior emails in the course
of working with them at that time.
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Chesterton offered financial records obtain@fiWells Fargo indicating that, on October 10,
2012, Holley held a mere $5,125.77 in a checking account (held jointly with his ex-wife) and
$101.34 in an IRA. Exs. 56-58.

In this action and in the state court litigatidtglley offered shifting testimony as to how
his account screenshot came to reflect assetsdess of $3 million. At a status conference on
May 8, 2017, his former counsel made a pratfiet Holley would testify that he borrowed
money and used it to open the account, took thestimhpf the account, and then returned the
money and closed the account such that Wrallgio would determine that the account was
opened by mistake and would therefore keep nadeaiot. Doc. No. 86 at 3-4. However, in
deposition testimony offered at trial, Holley claimed that he had called a former colleague at the
Lexington Wells Fargo branch; that he had saM®rmer colleagues at that office who were
willing to perform a favor for him, but that he does not remember the individual that he
contacted; and that the formmolleague temporarily transferred funds into his account for a
portion of the day so that they would be eeted on Holley’s account statement until the Wells
Fargo employee reversed the transaction. Thus, regardless of its credibility, Holley’s own
explanation of the account screenshot admits to fraud.

Holley’'s explanation is not credible. Aé&ls Fargo representative explained in
deposition testifimony that, contrary to Holleyiaderstanding, even a reversed transaction
would have generated a “cripple report.” W&krgo has no record of a cripple report for
Holley's account. Further, the representatiwtified to being unfamiliar with the form of
account statement that Holley provided. Ex. 86.

The Court accordingly concludes that Holtdyctored the account screenshot that he

submitted to Chesterton. Holley knowingly misreprasd his assets on his financial statement
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in order to induce Walsh'’s acceptance of his Guaranty and Chesterton’s making of the bridge
loan. Holley was aware of his financial constraints and acted in order to conceal the fact that he
did not have the financial wherewithal to guaranty the loan.

Further, when Chesterton sought to enfddodiey’s repayment obligation in state court
and brought related charges idéeal court, Holley knowinglfailed to produce documents that
he was duty-bound to produce. The forensiereration of Holley’s laptop revealed that files
entitled “accountscreenshot0001.pdf” and “accountscreenshot0001(2).pdf” were created on
October 10, 2012 and deleted from the comparenr about June 20, 2016. Doc. No. 162 at
1913-14. The federal action was filed onyM&a 2016 and served on May 11, 2016. The Court
concludes that Holley affirmatively attemptedctover up his fabrication of the Wells Fargo
account statement in the course of this action.

iii. Loudon’s Knowledge of Hiey’'s Misrepresentations

At trial, no party contested that Holl&yaudulently misrepresented his financial
information to Chesterton. However, Loudon téstifthat he and Holley never discussed each
other’s financial situation, the statements thaty submitted Chesterton, or the combined net
worth that they claimed to have. In hefreshingly candid testimony, Brensley acknowledged
that she never talked to either Holley or Louddout the other’s statement because she felt that
it would be improper to do so. There is needt evidence that Loudon knew what information
Holley submitted, and Loudon denies that Holley entarmed him of the content of Holley’s
submission.

The Court finds that Loudon knew or wadestst on notice well before 2012 of Holley’s
financial situation and his gerag veracity. Loudon entered into a partnership with Holley

despite the latter’s inability to contribute any assets to their ventures. He was aware of Holley’s
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prior FINRA disputes over misrepresentationsestors. He knew that Holley’s finances were
illiquid enough to require a loan from Loudorm feersonal expensesdreimbursements and
monthly allowances from Legacy iRbCapital for business expenses.

Further, Loudon knew that in order to close lban deal with Chesterton, he and Holley
needed to present a combined net worth that would assure Walsh of their ability to repay the
loan. Despite showing a net worth of onlugbly half of the loan principal of $1.2 million,

Loudon testified at trial thdte did not know whether his assets alone would have been
insufficient for Chesterton to accept the Guaranitkie Court credits neither this testimony nor

his testimony that he never consulted Holley about whether their assets together would satisfy
Walsh? At the time that he executed the Guarahtudon had substantial business experience.
He understood the obvious—that the security for the [@n interest in the script and tax credits
generated from filming the movie) had little value if financing for the movie was unavailable.
He knew that the entire point of the Guaranty was to make Chesterton whole in the event that
GIWYC defaulted, which would only be possilifié oudon and Holley’'s net worth substantially
exceeded the amounts payable on the $1.2 million loan.

The Court finds that Loudon, a sophisticated businessman, did in fact confer with Holley
about their complementary financial statements rather than leave the math up to luck; that he
understood that his and Holley’s statements would suggest to Walsh that Chesterton’s loan was
backed by guarantors possessing assetsexd thmes the loan value; and that he knew that

Holley’s actual finances could not possiblywbassured Walsh of their qualifications as

9 Chesterton advanced the argument that the parties &adlaw accepted rule of thumb requiring a guarantor to
have assets of at least three times the amount of the guaranty; thus, under this theoraha ttidley’s combined
assets of $3.6 million (adding the $3 million securities represented by Holley $6©0,000 net worth reported by
Loudon) suggest coordination in presenting their personal financial statements. yBsendéely testified that a
high risk project such as the one at issue here wouldreguéred a showing of “hard money” of at least twice the
loan amount.
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guarantors. Three more reasons support thet8@manclusions. First, Loudon and Holley were
partners in October 2012, as they had been farakyears. The Court rejects the notion that
they failed to discuss either the Guaranty or the terms of their financial statements with each
other; rather, the Court finds that they discdgbese topics. Second, the extensive evidence of
coordinated efforts by Loudon and Holleyrexharacterize the Chesterton Guaranty as
illegitimate corroborates the Court’s finding as to Loudon’s knowledge at the time of the
misrepresentations. Third, the Court rejectsasedible Loudon’s testimony on this topic.

Iv. Brensley’s Role in the Transaction

The Court credits Brensley’s testimonyiis entirety as honest and forthright and
concludes that she neither shaded nor exaggerated her testimony.

Based on the evidence before it, the Céinds that, contrary to Loudon and Legacy
Point Capital’s claim, at no point did Brenslegld herself out to be more than a broker for
transactions such as this one. Loudon and &yeBaint Capital offered no evidence indicating
that Brensley claimed to have more experience in film financing than that which she actually
had. Further, Brensley was not prohibited fradvertising the fact that she had a law degree
simply by virtue of not being admitted to the bar or practicing as a lawyer.

The Court further finds that at no time wa®Bsley an agent of Chesterton. Loudon and
Legacy Point Capital alleged that the $25,000 érd&e that Chesterton paid Brensley on the
$500,000 loan reflect an agency relationship. Tdleg pointed to Brensley's service as a
disbursement agent in the transaction and her ¢ateulation of the notices of default from
Chesterton. They further offered commutimas between Brensley and Walsh about
subsequent projects that the two discussed patgmtiarking together on. These thin reeds do

not support a finding that Brensley workedCGigesterton’s agent. Rather, they are consistent
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with Brensley’s testimony that she acted only asaker in relation to thdeals discussed at trial
and herein. The Court further credits Walsh’s straightforward testimony that Brensley has never
been an agent of Chesterton and that Brensley at all times during this transaction acted as a
broker.

F. Summary

At bottom, Loudon, Holley, and Legacy Pb{Dapital wanted Chesterton’s loan to
GIWYC to proceed. They agreed to persongllgranty the loan, offered a fraudulent financial
statement from Holley to induce Chesterton'segatance of the Guaranty, and, in the end,
assented to Chesterton’s insistence that Chesteand not Loudon and Holley, would retain the
collateral upon a default by GIWYC. Timewhen Chesterton sued, Loudon and Holley
advanced a Guaranty-switching defense thayt kmew to be false, and they supported that
defense by omitting from their document productithresobvious, relevanand material emails
that exposed the defense as a lie. Whesgad for documents, Holley vigorously resisted
producing these emails or his laptop. He ultehaproduced his laptopith extensive damage,
which the Court concludes he inflicted intentitp&n an effort to thwart discovery of the
emails. Loudon for his part advanced an eveiftisgi“explanation” for both the Guaranty and
the failure to produce the emails. None ofdxplanations are credible. He knew about the
fraudulent financial statement from the outseyanced the known-to-be-false defense that
Brensley switched the Guaranty versions, ardidieout the defense as well as his failure to
produce the documents. | further find thatiddon and Holley coordinated the Guaranty-

switching defense and the deoiss not to produce the emails.

Il. CONCLUSIONS OF LAW
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For each claim in this action, the Court bgpthe familiar civil shndard in determining

whether the party bringing the claim has established liability. Fishman Transducers, Inc. v. Paul,

684 F.3d 187, 192 (1st Cir. 2012) (“The ordinary nualeivil cases is proof by a preponderance

of the evidence][.]” (Citing Herman & &tLean v. Huddleston, 459 U.S. 375, 387 (1983))). The

Court enters judgment in favor of Chestertonits claims and on the counterclaims against it;
for Brensley on Loudon and Legacy Point Cdjstthird party claims against her; and for
Loudon on Brensley’s cross-claim against him.

A. Chesterton’s Claims Against Defendants

Chesterton seeks damages for fraudulentemiesentation and for violation of Chapter
93A by Holley, Loudon and Legacy Point Capitdhe Court already has entered an Order of
Default as to Defendant Holley on thesdaroka(Doc. No. 182), which binds Legacy Point
Capital.

I. FraudulentMisrepresentation

Sitting in diversity, the Court looks todlsubstantive law of the forum state (here,
Massachusetts). Under Massachusetts law, to prevail on its claim for fraudulent
misrepresentation, Chesterton must establigshltbudon and Legacy Point Capital “made a
false representation of material fact with knoage of its falsity for the purpose of inducing
[Chesterton] to act thereon, and that [Chesterton] reasonably relied upon the representation as

true and acted upon it to [its]miage.” Russell v. Cooley Dickinson Hosp., Inc., 437 Mass. 443,

458 (Mass. 2002).
Chesterton satisfies its burden of proofitsrfraud claim. Here, neither Loudon nor
Legacy Point Capital disputes that Holley submitted to Chesterton financial statements that were

falsified. The misrepresentationstire financial statements wesématerial fact to Chesterton,
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which requested the statements in ordeotdiom the very net worth that Holley grossly
overstated. Holley fabricated his statemerdroter to induce Chesterton to accept the Guaranty
and to make the loan, for vah he and Loudon received aoker fee and secured potential
interests in the film’s prals. Chesterton reasonablyieel upon the misrepresentation.

Loudon’s assets alone would haween inadequate to assure Chesterton of Loudon and Holley’s
ability to guaranty the loan. Without Holleyssatement, Chestertorowld not have proceeded
with making the loan. Further, Chesterton weassonable in expecting that an account statement
purporting to come from Wells Fargo containadtiful account informigon. Chesterton made

the loan because it believed that the guaramadssufficient means, and Chesterton has not
been repaid upon default because the guarantors in fact had lied.

“Under Massachusetts law, corporate offscare personally liable for any tortious

activity in which they personally participateErontier Mgmt. Co. v. Balboa Ins. Co., 658
F.Supp. 987, 991 (D.Mass. 1986). Loudon contendsthdtd not participate in, encourage, or
even have knowledge of Holley’s misstatementiofiey’s net worth, and that he thus should
not be responsible for Holley’s fraud. Theutt has found otherwise—namely, that Loudon was
aware of Holley’s financial condition, conferredath Holley in advancef submitting financial
statements to Chesterton, knew of Holley’s misrepresentation on his statements, allowed
Chesterton to accept the Guaranty and make the loan despite the untruthful statements, and
coordinated with Holleyo attempt to avoid liability undéhe Guaranty upon GIWYC's default.
Further, “under Massachusetts law actioeahlsrepresentation may occur without the
speaker’s knowledge that the statement is faldeeitruth is reasonably susceptible of actual
knowledge, or otherwise expredsé, through a modicum of diligence, accurate facts are

available to the speaker.” Acushnet Fet€radit Union v. Roderick, 26 Mass.App.Ct. 604,
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605 (Mass. 1988). Even were the Court to cregitdon’s defense that he had not been aware at
the time of either the content of Holley’'s statmits or Holley's finanal situation—which it

does not—Loudon would have willfully disregarded the truth or falsity of Holley’s statements by
not seeking to verify the information witholley. See Massachusetts Continuing Legal

Education, Inc., Mass. Super. Ct. Civil Rrege Jury Instructions, 820.1 Misrepresentation

(2016).

In any event, Loudon knew that, althougghand Holley providedeparate financial
statements ahead of signing the Guaranty, the information that was relevant to Chesterton was
their combined net worth, which they provided for purposes of demonstrating joint ability to
guaranty the $1.2 million loan. Thus, Loudon’s omissions with respect to his and Holley’'s
combined net worth constituted fraud in the same way that Holley’s affirmative
misrepresentation did. The Court accordingly enjigdgment for Chesterton against Loudon as
to this claim.

Legacy Point Capital has coeded that, during all events giving rise to this action,
Holley and Loudon acted as its Managing MembéPersons who control a corporation may be
held liablealong with the corporatioffor torts committed by them in connection with corporate

business.” Instant Image Print Shop, Ind.avigne, Keating, Halstead, Inc., 1998 WL 201424,

*3 (Mass.App.Div. 1998) (emphasis added). &eg Point Capital therefore is liable on
Chesterton’s fraud claim as a result of both the Order of Default that the Court entered against
Holley and the Court’s finding of liability against Loudon.

il Chapter93A

In order to prevail on its Chapter 93Aash, Chesterton must prove the use or

employment by Loudon and Legacy Point Cdpmfaan unfair method of competition or an
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unfair or deceptive act or practice. Mass. Gen. Laws ch. 93A, 8 11; Arthur D. Little, Inc. v.

Dooyang Corp., 147 F.3d 47, 56 (1st Cir.1998). Plsnust also establish a loss of money or

property caused by the violative conduct. M&sn. Laws ch. 93A, § 11; Arthur D. Little, 147

F.3d at 56.

In determining whether a practice violatesa@ter 93A, the Massacheits courts look to
“(1) whether the practice ... is within at least the penumbra of some common-law, statutory, or
other established concept of unfairnesswBe¢ther it is immoral, unethical, oppressive, or

unscrupulous; [and] (3) whether it causes substanjiay to consumers[.]”_Mass. Eye & Ear

Infirmary v. QLT Phototherapeutics, Inc., 4E23d 215, 243 (1st Cir.2005) (citing PMP Assocs.,

Inc. v. Globe Newspaper Co., 366 Mass. 593, 596 (1975)).

Chesterton predicates its Chapter 93&iralon common law fraud arising from the
misrepresentations discussed abot#&hen a claim that a defendant is liable under Chapter 93A
is based on a tort theory, it follows that an offican be held individuatlliable if he personally
participated in unfair or deceptive conduct thatated Chapter 93A.”_Alves v. Daly, No. CA
12-10935-MLW, 2013 WL 1330010, at *8 (D.Ma2€.13). For the same reasons that
Defendants Loudon and Legacy Rdllapital are liable for fraud, the Court also enters judgment
for Chesterton on its Chapter 93A claim.

iii. Damages

As a result of the Court’s finding of liab¥jitagainst Loudon and Legacy Point Capital for
fraud and violation of Chapter 93A, Chesterton is “entitled to all damages it had suffered as a

proximate result of ... [the] misleading representations.” VMark Software, Inc. v. EMC Corp.,

37 Mass.App.Ct. 610, 619 (1994). “[T]hat other éast... might also have contributed to the

loss does not preclude recovery, so long asé¢hance on the false representation was an
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operating factor[.]”_Reisman v. KPMGBt Marwick LLP, 57 Mass.App.Ct. 100, 113-114

(2003).

Chesterton seeks to recover amounts oweter the Deal Memo and Note on its $1.2
million bridge loan, as well as its $500,000 foll@n-oan. Its requested damages break down
as follows:

$1.2 Million Loan Principal and Non-Premium I nterest

Loan made on October 10, 2012 $1,200,000

Annual 17% interest (Octob2012 through October 2017) $1,020,000

Additional interest 23 days fdovember 2, 2017 $ 12855

TOTAL $2,232,855
Premium Interest for First Extension (additional 2.5% of principal for every 30 days

from May 2013 through October 2013) $ 180,000

Total Amount Owed Directly on $1.2 Million Loan $2,412,855

$500,000 L oan (Principal Only) $ 500,000

TOTAL DAMAGES $2,912,855
The parties dispute whether Defendantslable as to Chesterton’s losses on its
$500,000 follow-on loan. Chesterton asserts thatfdsudefendants’ fraudulent inducement of
the initial loan, Chesterton would not have been required to make the follow-on loan to shore up
its chances of recovery on the initial lodroudon and Legacy Point Capital maintain that
Chesterton made the $500,000 follow-on loan inddpatly, such that Chesterton’s losses on
that loan were not a proximate result ofiaas of Legacy Point Capital and Loudon.

Ross Systems Corporation, Sang (Lewis M.) v. Ross (Stanley E.), 1994 WL 89015 (Del.

Ch. February 15, 1994) is instructive. There, phaintiff had made an initial investment in a
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company based on misrepresentations by his co-owner of the company as to the research
underlying their venture. The plaintiff sidzpiently made addanal loans to fund the
company’s operations even after discoveringditiendant’s fraud and closing the company to
new business. The plaintiff claimed damageseldaon these additional loans, arguing that, had
the defendant been truthful, the plaintiff wdilave closed the company at the outset and
avoided his later loans. The court in Ross Systems concluded that (i) at the time of the fraud, the
defendant did not know and did rave reason to believe thas misrepresentations would
induce the plaintiff to continue to loan money throughout the company’s life span, even after
their business relationship deteri@@tand (ii) that the plaintifiad made the additional loans in
the face of known, substantial risks and afeszdming aware of the fraud that had induced the
initial loan. Thus, the courbtind that the defendant’s misrepresentations were not a proximate
cause of the plaintiff's losses on the additional loans to the company. Id. at *2-4.
Chesterton’s follow-on loan similarly resulted from intervening considerations.
Defendants did not know andud not have foreseen thaeir fraudulent procurement of
Chesterton’s $1.2 million bridge loan would ca@westerton to lend additional amounts to
GIWYC without Defendants’ involvement.oudon and Holley declined to facilitate the
$500,000 follow-on loan, and Chesterton did not looth&n to guaranty it. Further, Chesterton
made the follow-on loan based on a busimassulation on which Diendants’ fraud had no
bearing. The Court credits Walsh'’s testimony that Chesterton loaned the additional $500,000 in
order to keep the GIWYC project viable angteserve the possibility of recovering on the $1.2
million loan that the Defendants fraudulently induced. However, knowledge of Holley and
Loudon’s misrepresentation would ri@ive made Chesterton moreless likely to make the

follow-on loan; the follow-on loan did not serve to bolster Holley and Loudon’s ability to

31



perform on Guaranty for the $1.2 million loandaHolley and Loudon’s financial wherewithal
was not relevant to Chesten’s likelihood of recovery on the $500,000 follow-on loan.

Moreover, Chesterton understood the riskeaking the follow-on loan. Chesterton was
aware that the film project had not yet attracted equity investors and that GIWYC required
immediate expenditures to address pressing legal and business challenges. Chesterton obtained a
guaranty from Katz, whose financial sitwatiwas known to Chesterton. The follow-on loan
reflected only Chesterton’s assessment of the film project’s prospects and Katz’s financial
wherewithal. The follow-on loan therefore canbetlegally attributed to the Defendants.

The Court concludes that, but for Defendants’ fraud, Chesterton would not have made the
$1.2 million bridge loan. Thus, Chestertorigitled to $2,412,855, representing the principal,
non-premium interest, and interesepriums payable on the $1.2 million loan.

Section 9(3) of Chapter 93A provides that “if the court finds for the petitioner, recovery
shall be in the amount of actual damages ... or up to thre®bléss than two times such
amount if the court finds thatehuse or employment of the act or practice was a willful or
knowing violation of said sedn two....” As discussed abovegt@ourt finds that Defendants’
deception with respect to the financial stageis and the loan Guaranty was willful and
knowing. Based on Defendantsillful misconduct, the Court fids that trebling damages is
appropriate. Consequently, the Court awarelsle damages of $7,238,565, as well as attorney
fees and costs pursuant to Chapter 93A.

B. Loudon and Legacy Point d&al’'s Claims Against Chesterton

Loudon and Legacy Point Capital’'s counteiras allege three counts of fraud and one
count of negligence against Chesterton.

i Fraud
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Loudon and Legacy Point Capital first claihat Chesterton is vicariously liable for
misrepresentations that Brenskdiegedly made about her prosemal qualifications. Second,
they assert that Chesterton is vicariously lidbtealleged statements of intent that Brensley
made about particgiing in the obligation to repay the loan. Third, they claim that Brensley
misled them as to the likely consequencea défault on Chesterton’s loan by GIWYC.

By their own admission, Loudon and LegacyrP&apital base these claims of fraud
against Chesterton on an agency relationshipdmtvChesterton and Brensley. The Court finds
no support whatsoever for such a relationsfiipe Court therefore enters judgment for
Chesterton on each of these counterclaims.

il. Negligent Hiring

Loudon and Legacy Point Capital also cldirat Chesterton was negligent in employing
Brensley. The Court reiterates that at no time did Chesterton engage Brensley as an employee
agent, or otherwise. Accordingly, the Courteza judgment for Chesterton on this counterclaim
as well.

C. Loudon and Legacy Point Capital’s Claims Against Brensley

Loudon and Legacy Point Capital’s third pyactaims allege three counts of fraud and
one count of negligence against Brensley.

i. Fraud

Loudon and Legacy Point Capital’s ThirdraComplaint alleges that Brensley is
directly liable for the same fraud claims for winithey alleged that Chesterton was vicariously
liable. First, they allege that Brensleysrepresented her professional background and
qualifications to induce them to engage her for film financing projects. The Court finds that

Loudon and Legacy Point CapitaMeefailed to present any evidence that Brensley gave them
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any description of her experience beyond thaich was truthful. Loudon and Legacy Point
Capital thus have failed to meéeir burden as to this claim.

Second, Loudon and Legacy Point Capital allege that Brensley induced Loudon to sign
the Guaranty by falsely representing that she would assume 50% of any repayment obligation
thereunder. They offered no evidence supportifigding that Brensley agreed specifically to
assume 50% liability other than Brensley’'s email of October 10 at 6:44 p.m. in which she
acknowledges that they had agreed that shedvtsal taking on an obligation to participate in
the repayment to John Walsh upon default.” E%. The Court finds this email ambiguous and
unsupported by any subsequent agreement. Breositegded at trial that she intended in her
email to signal to Holley and Loudon her desire to participate in the film fundraising on equal
footing with them. The Court credits Brensley’s testimony that she sought only greater
ownership in the deal. The Court does nadl ftredible Loudon’s unfounded contention that
Brensley agreed to assume a 50% guaranty repayment obligation, especially in light of Loudon
and Holley’s inaction on this subject following Brensley’s email and their later receipt of the
notices of default. Accordingly, Loudon andgaey Point Capital haveot met their burden on
this claim, either.

Third, Defendants allege that Brensley fraudulently induced Loudon to sign the Guaranty
through false statements about the likelihoodefault and Chesterton’s likely recourse.

Loudon testified that Brensley told him andlldg not to worry about the potential repayment
obligation under the Guaranty because Chesterton would solely avail itself of the collateral for
the loan and not call upon the Guaranty. He testified that because Brensley had been in the
middle of the transaction and had done the dilogeon the film project, her assurances induced

him to sign the Guaranty. Brensley testifiedttehe never provided this assurance. The Court

34



credits Brensley’s testimony, rejects Loudon’s testimony as incredible, and finds that Loudon
and Legacy Point Capital haveléa to establish their claim by a preponderance of the evidence.
il Negligence
Finally, Loudon and Legacy Pdi€apital allege that Bretey was negligent in her
business dealings with them. “Before liability for negligence can be imposed, there must first be
a legal duty owed by the defendant to themtifij and a breach of that duty proximately

resulting in the injury.”_Dos Santos @oleta, 465 Mass. 148, 152013) (quoting Davis v.

Westwood Group, 420 Mass. 739, 742-43 (1995)).

Loudon and Legacy Point Capital contend tBinsley “[a]s both a partner and joint
venture [sic]” owed them a “duty to exeseidue care and sound business judgment when
conducting business with them as part of tfirt venture.” Doc. No. 40 at 6-7. Loudon and
Legacy Point Capital have failed to establish that Brensley was either their partner or a joint
venturer with respect to the loan. Howeverriisley may have owed them a duty relevant to

their negligence claim by acting as their agent. See Wilson v. James L. Cooney Ins. Agency, 66

Mass.App.Ct. 156, 161 (2006) (noting that aeragundeniably had certain duties to” a
principal, including “us[ing] due care in the implementation of the agency ... and in carrying out

instructions of the principattient.” (citing Bicknell, Inc.v. Havlin, 1193 Mass.App.Ct. 497, 500

(1980)).

Regardless, Loudon and LegacyrR&apital otherwise fail testablish any conduct by
Brensley constituting a breach for purposes gfligence. The Court has rejected their
assertions that Brensley induced Loudon to exebgt&uaranty or that she switched Guaranty
signature pages or otherwise misled Loudon &lsedsuaranty version that he signed. Their

claim that Brensley was negligent in segting that Loudon personally guaranty a personal
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Guaranty for a $1.2 million loan in exchange domere $15,000 broker fee is particularly
disingenuous in light of the potential future shaf film profits that drove Loudon and Holley to
fraud. The Court enters judgment for Brensley accordingly.

D. Brensley’s Cross-Claims Against Loudon and Holley

Brensley asserts cross-claims for fraud aiadation of Chapter 93A against Loudon and
Holley.

i. Fraud

Brensley alleges that Holley and Loudon madsrepresentations to her on which she
relied to her detriment in irdducing Holley and Loudon to Chesterton. At trial, Brensley did
not advance her claims that Loudon and Holleedato disclose Holley's “FINRA issues and
his past dealings with clients and misrepredemta’” or that they overstated Holley's prudence
and sophistication as an investment manager. Doc. No. 88 at 1128-32. The Court thus only
considers her entitlement to damages based on the forged Wells Fargo account snapshot that
Holley provided to Brensley.

As damages, Brensley seeks only her state court attorney fees. Whatever the merits of
her claim, the state court attorney fees are not a consequence of the fraud that she alleges in her
cross-claim. Thus, judgment must enter against her.

il Chapter93A

Brensley alleges numerous deceptive acts or practices by Loudon and Holley. However,
at trial Brensley did not advance her allegatithvad Loudon and Holley engaged her to pursue a
“suspicious funding source,” that they indudest to enter a fraudulent “standby letter of credit
deal,” that they failed to disclose to heatlthey were involved in a lawsuit regarding a

fraudulent letter of credit deal, and that they “kngly introduced projects that were suspicious
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and fraudulent, but represented them as strong projects to induce [Brensley] to find financing for
the projects.” Doc. No. 88 at 11134-37 and 38e Court evaluates her claims that Loudon and
Holley expressed to Brensley that they werengdo try to get out of their current obligations
with Chesterton, stated that they did kobw about the defaults on Chesterton’s $1.2 million
loan, and misstated their obligations as guarantors. Id. at 1136 and 38-39.

Brensley has not met her burden of proof as to her Chapter 93A claim. Even if Brensley
established by a preponderance of the eviddrateHolley and Loudon deceptively sought to
shirk or recharacterize their Guaranty obligai, she has not demonstrated that she suffered a
loss of money or property as a result of thesemtaeaeacts. The most that she alleges is that
she, Loudon, and Holley “possibly los[t] atvestment of $1,200,000” asresult of Holley and
Loudon’s avoidance of their obligations to Chesterton. Id. at §936. However, Brensley has
already received her broker fee on Chestertondgbrioan, and she has not explained how she,
Loudon, and Holley were to receive an investngtake in the amount of that loan. The Court
accordingly enters judgment for Loudon on this claim.

E. Assessment of Damages Payable by Holley

Finally, the Court assessdamages arising out of Hey’s default on Chesterton’s
claims against him. Because Holley and Loudon acted jointly and on behalf of Legacy Point
Capital, Holley is jointly and severally liable for the same damages award that the Court enters

for Loudon and Legacy Point Capital onéSterton’s fraud and Chapter 93A claims.

II. CONCLUSION

For the foregoing reasons, the Court determines that Chesterton has met its burden to

establish fraud and violation of Chapter 9By Loudon and Legacy Point Capital; that Loudon
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and Legacy Point Capital have failed to establish that Brensley acted as Chesterton’s agent for
purposes of their claims against Chestertoat tloudon and Legacy Pdi€@apital hae not met
their burden to establish fraud and negligenc8tansley; and that Brensley has not met her
burden to establish fraud anahation of Chapter 93A against her by Loudon and Holley.
Holley, Loudon, and Legacy Point Capital armfly and severally liable for damages to
Chesterton of $7,238,565 million. Chesterton shdihsit a proposed form of judgment within
seven days encompassing all claims, along with their calculation of attorney fees and costs
pursuant to their Chapter 93A claims. Gke®n’s Motion for Sanctions (Doc. No. 161)
remains under advisemgmending the results of the forémgxamination of Loudon’s laptop
computer.

Within seven days, Chesterton shall provedgtatus report regarding the forensic

examination of Loudon’s laptop computer.

SO ORDERED.

/s/ Leo T. Sorokin
LeoT. Sorokin
Unhited States District Judge
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