Chesterton Capital LLC v. Holley et al Doc. 34

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CHESTERTON CAPITAL LLC
Plaintiff,
V. CaseNo. 16€v-10848L TS

LEGACY POINT CAPITAL LLC, et al,

N N N N N

Defendants.

ORDERON MOTIONS TO DISMISS(DOCS. 24, 26AND
ON MOTION TO STRIKEAND TO SEAL EXHIBITS (DOC. 29)

December 6, 2016
SOROKIN, D.J.

For the reasons that follow, the CoDMENIES Defendant Byron Holley’s Motion to
Dismiss(Doc. 24) andDefendants Legacy Point Capital LLG%.PC”) and John Loudon’s
Motion to Dismiss (Doc. 26). The Court also DENIES Mr. Holley’s Motion to Strike andab Se

exhibitsto Plaintiff’'s Opposition to the Motions to Dismi@3oc. 29)!

BACKGROUND

A. Procedural Background

On May 9, 2016, Plaintiff Chesterton Capital LLC filed a Complaint against Defenydant

alleging theymisrepresented information to induekintiff to invest in a film production that

! Theportion of Mr. Holley’s Motion asking the Court to strike various exhilsidenied as moot, as the Codioies
not relyupon those exhibitsThe portion of the Motion asking the Court to ¢&ai exhibitscontainingMr.

Holley's “personalfinancial informatiofi is alsodenied. Doc. 30 at 2.Contrary toMr. Holley’'s argumentthe
exhibitsarerelevant and, in any event, they do riisplayany personaldentifiers Seel..R. 5.3. Thus, there is no
basis for sealing the exhibits.
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ultimately failed. Doc. 1. On August 11, 2016, Mr. Holley filed histisloto Dismiss (“Holley
Motion”), and on August 12, 2016, Mr. Loudon and LPC filed their Motion to Dismiss (“Loudon
Motion”). Docs. 24, 26. On August 25, 2016, Plaintiff filed an Opposition to both Motions.
Doc. 28. On September 1, 2016, Mr. Hdglfiled hisMotion to Strikeand to Seal Doc. 29. On

September 13, 2016, Plaintiff filed an Opposition to that Motion. Doc. 31.

B. The Complaint’sAllegations

In 2012,LPC wasraisingfundsfor the production of a film biopic of Janis Jopliil¢h
project”). Doc. 1 at 3.The film wasgoing to be produced by Get It While You Can, LLC
(“GIWYC"), andtheproduction had aestimated budgetf $20 million. 1d. at 3, 6. Througits
managing membersjolley and Loudonl|.PC represented that it “was witilf to invest
approximately” $10 million and was aiming to raise the remaining $10 million fromtorges
Id. at 3. LPCasked Anne Brenslew consultant based in Massachusettassist the company
in raising funds, and authorized het® LPC’s agenin seekng out financing.ld.

In or around September 2012, Ms. Brensley, on behalf of LPC, approached John P.
Walsh,Plaintiff's managing directerabout providingnterim “bridge” financing to the film
project. Id. Holley and Loudon authorized Ms. Brensley to seek $1.2 million from Plaiidiff.
at 4. LPC “represented> the Complaint does nspecifyhow or through whom to Plaintiff
that it had an “exclusivedrrangement to finandge film project and thait “had experience and
expertisdn raising financing for movies. Id. In fact, unknown to Plaintiff, LP@as"newly

incorporated in March of 2012had lostts “exclusive arrangemefitand had beent6ld it

2In considering the Motiort® Dismiss the Court musaccepthe Complaint’s factual allegations as true and draw
all reasonable inferences in Plaintiff's fav@aldivar v. Racine818 F.3d 14, 16 (1st Cir. 2016).
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would be shut out of” the film project unless it could produce $1.2 million of bridge financing.
Id.

“Holley and Loudon . . tepresentefto Plaintiff] that they had the remaining financing
lined up but that they needed 60 to 90 days to closefhich time the interim financing would
be repaid’ 1d. at5. Based on thaepresentationPlaintiff considered makinglaan toGIWYC.
Id. Beforedoing so, however, Plaintiff requested “assurances that both Holley and Loudon”
would be able toepaythe loan if GIWYCdefaulted. Id.

On or about October 10, 2012, with the intention of inducing Plaintiff to advance bridge
financingto GIWYC, Holley and Loudon “represented that they had no liens, encumbrances,
bankruptcies or litigations against either one of theld.” On the same datelolley
“represented that he had over $3 million in cash and securities in his personalf&/gt bank]
acount” and “provided a statement [purporting toftmen Wells Fargojwith the account
number blacked out.1d. However, “[t]hat representation was falsend bothHolley and
Loudonknewas much Id. Holley misrepresented his personal as¥etsthe specific purpose
of getting the interim financing.’d.

On October 10, 201Plaintiff entered into a contraatalled a‘Deal Memq” with
GIWYC, in which Plaintiff agreed to len@IWYC $1.2 million. Id. at 56. Were it not for
Holley’'s misrepresentatioof his personal savings, Plaintiff would not have entered intD¢ad
Memao. Id. Holley and Loudon received $60,000 for inducing Plaintiff to enter into the Deal
Memowith GIWYC. Id. at 6.

According to the terms dhe Deal Memo, GIWYC agreed to repRhaintiff the $1.2
million loan principaplus 17% interest by April 9, 2013d. at 67. GIWYC had the option to

extend the due date up to 180 days in exchange for paying an additional 2.5%fortesast



30-day period of extensiorid. at 7. If GIWYC did not repay by April 9, 2013, or by any
extension from that date, then it would be in defaldlt.

UnderSection 4.1 of theDeal Memo, repayment of the loan wagiaranteed by Bryon
Holley and John Loudon pursuant to the terms offleesonal Guarantyjated as of October 9,
2012.% |d. ThePersonal Guaranty states that Holley and Loudon “hereby absolutely and
unconditionally guarantee the prompt paymen®taiftiff] of any and all amounts ow[edjy
[GIWYC] to [Plaintiff].” Id. (citation omitted). It further states that Holley and Loudon “shall
remain liable hereunder until the Obligations of [GIWYC] have been fully paid, peztband
observed Id.

GIWYC did not pay off the $1.2 million loan by April 9, 2Q1Be initial due dateld.

LPC, Holley, and Loudon were not “able to obtain funds from theaied commitments that
they had received to finance the [film] projéctd. at 7. Nevertheles theyclaimed the project
“was being delayed because [GIWYC] had not obtained the basic licenses to useplaris
music in the movie.”ld. at 8.

OnJuly 1, 2013, after being “approached to advance the necessary funds to acquire the
licenses, Plaintiff lent $500,000 to GIWYC, to be repaid by October 15, 20d.3 Plaintiff
“would not have advanced these funds but for the fact that it had already advanced the $1.2
million and was now involved in the [film project].id.

On October 27, 201 Plaintiff granted GIWYCGan additional extension of time, until
December 15, 2013, to repay both iiiéal $1.2 million loan and the subsequent $500,000 loan.

Id.

3 The Personal Guaranty is aally dated October 10, 2012. Doe3%t 2.
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On December 15, 2013, Plaintiff granted GIWYC another extension of time, until June 1,
2014, to repay the $1.7 million total principal, on the condition@#YC pay more interest
and various feesld. at 8-9.

On June 1, 2014, GIWYC defaultettl. at 9. Plaintiff sued GIWYC, andhas recovered
a judgment againstih the amount of appximately $5.2 million Id. However,GIWYC has
no funds to pay the judgmentd.

Plaintiff has brought suit against Holley and Loudon in Suffolk County Superior Court
(hereinafter, theSuffolk Countycase”) alleging they breached tRersonal Guarantyld. “In
connection with” that suit, Plaintiff’'s counsel learned in December 2015 that YHadie lied [in
October 2012] about having over $3 million in cash and securities in an account at Wglls Far
Id. In fact, at the start of October 20dlley’s account had about seven-thousand dollars, and
at the end of that month it had about twelve-thousand dolidrat 9-10. If Plaintiff had
“known this at the outset it would never have made the [$1.2 million loan], would never have
agreed to advance [$500,000 of] additional funds,” and would never have granted the extensions.
Id. at 10.

Plaintiff asserts it has “been damaged as a result of the deceit of [LPC], Holley and
Loudon to the full extent of its judgment against GIWYQd: The Complainassertswo
claimsagainst Defendantsfraudulent inducemefaind violation of Mass. Gen. Laws ch. 93A

(“Chapter 93A).° 1d. at 10.

4To recover for fraudulent inducement, a plaintiff must “allege andeptioat the defendant made a false
representation of a material fact with knowledge of its falsitytferpurpose of inducing the plafiito act
thereon,” and that the plaintiff reasonably relied on that misrepresentMasingill v. EMC Corp. 449 Mass. 532,
540 (2007) (citations and internal quotation marks omitted).

5> Chapter 93A is “a broad Massachusetts consumer protection statute,” tmcleawplaintiff “must prove that the
defendant engaged in ‘unfair or deceptive acts or practices in the conduct of aryrttachmerce.”Walsh v.
TelTech Sys., In¢821 F.3d 155, 160 (1st Cir. 2016) (quoting Chapter 93A).

5




C. The Motions to Dismiss

The Holley Motion and Loudon Motion both argue t{ijtthis actionis duplicative of an
action pending in Suffolk County Superior Coyf) this action is untimely(3) venue is
improper; (4 the Complainbmits a required party, Ms. Brens}€§) the Deal Memo is a
conditional loan that is not actually in defaaltd(6) the Deal Memo and Personal Guaranty are
unconscionableSeeDocs. 25, 27. The Holley Motion also argues for dismissal because
Plaintiff (1) has not shown it reasonably relied on any representations by Defendants, and (2) has
not specified the extent of its damagé&mc. 25 at 12, 15. The Loudon Motion, meanwhile,

argues thathe Complaint fails to state a claim against John Lowpecifically Doc. 27 at 5.

Il. DISCUSSION
To survive a motion to dismiss, a complaint “must provide fair notice to the defendants”
and “contamn sufficient factual matter, accepted as true, to state a claim to relief that iblplaus

on its face.” Bruns v. Mayhew, 750 F.3d 61, 71 (1st Cir. 2014) (citation and internal quotation

marks omitted)Ashcroft v. Igbal, 556 U.S. 662, 678 (citation and internal quotation marks

omitted). “The plausibility standard is not akin to a ‘probability requirement,’” laskis for
more than a sheer possibility that a defendant has acted unlawfully.” Igbal, 558 678
(citation omitted)see alsad. at 679noting that a complaint must “permit the court to infer
more than the mere possibility of misconduct”) (citation omitted). “Determinheghver a
complaint states a plausible claim for relief will . . . be a corgpgtific task that requires the
reviewing court to draw on its judicial experience and common serdedt 679 (citation

omitted).



A. Whether This Action Is Barred by the Suffolk County Case

Defendants argunatthe parties and issues in this case are the same as those in the
Suffolk Countycase Doc. 25 at 8; Doc. 27 at 3-4. Thus, they argue, this case should be
dismissed under MassachusettdeRof Civil Procedure 12(b)(9r, in the alternative, “[a]fter
weighing the equitie Doc. 25 at 9Doc. 27 at 4. The Court can dispose of the Rule 12(b)(9)
argument quickly, athe Federal Rules of Civil Procedure, not state procedural rules, govern in

this cas€ Medina-Rivera v. MVM, Inc., 713 F.3d 132, 141 (1st Cir. 2013). The @dglimow

addres Defendants“equities” argument.
Although neither Motiorto Dismiss citsthe case, Defendarnase essentiallgskng the

Court to abstain from exercising jurisdiction under Colo. River Water Conservasan/Di

United States424 U.S. 800 (1976), under whialdistrict court mayin exceptional
circumstancesshoose to dismiss an action that is duplicative of another action pending in state

court. Seeid. at 817-19see alsdimenez v. RodrigueRagan597 F.3d 18, 27-28 (1st Cir.

2010). Here, the Court need not explore whether exceptional circumstances exist bi@sause
case and the Suffolk County case are not duplicative. An action is considered dupfitiadive i

parties and the theory of recovery are the sa@ungress Credit Corp. v. AJ6Y'l, Inc., 42

F.3d 686, 689 (1st Cir. 1994) (citations omitteHere, the parties areot the sanmein the

Suffolk County cas@laintiff is suing only Holley and Loudon, whereas in this case Plaisitiff
suing Holley, Loudon, and their compahyC. Doc. 1 at 1, 9. Ae theorie®f recovery arenot
the same eitherin the Suffolk County case Plaintiff is suifay breach othe Personal Guaranty

understate commofaw, whereas in this case Plainti§f suing for fraudulent inducement to

6 Mass. R. Civ. P. 12(b)(9) has no federal counterpart. Even if,ittatidulewould not applybecause it provide

for dismissal ot secondction only if the parties and the issaesthe same as in tHest. Okoli v. Okoli, 81

Mass. App. Ct. 381, 386 (2012As the Court explainsfra, the parties and issues in this case are not the same as
in the Suffolk County case.



enter into tke Deal Memo an@ersonal Guaranty, under both state comraamand Chapter
93A. Compare idat 910with Doc. 274 at5-6. The outcome dhe state actiohas little, if
any,bearing on the outcome of this casme could find that Holley and Loudon did not breach
the Personal Guaranbyt still find that they fraudulently induced Plaintiff into signing the

Personal Guaranty af2eal Memo SeeCongress Credid2 F.3d at 690. Thus, this case is not

duplicative of the Suffolk County case.

In the alternative, assumirggguendo this case is parallel to the Suffolk County case, the
Courtdeclines teexercise its discretion @bstain If this case is duplicative of the state case,
then it “is a garden varietetleral diversity case requiring only the application of settled

principles of state law to an ordinary contract disputégazaricLugo v. Caribevision Holdings,

Inc., 670 F.3d 109, 119 (1st Cir. 2012). Consequently, any “parallel litigation, though gaen
to some normal risks of inexpediency, does not display exceptional circumstahcisattya
justify departure from the federal court’s obligation to exercise jurisdictild. Indeed, the
Court notes that various factdtsat favorabstention ge absentrom this case:neither theState
nor this Court has assumed jurisdiction oveesathis forum is as geographically conveni@ontt
the parties as the state forum; a contract disposs not raise a risk of “piecemeal litigation”;
andthereare no “particularly novel, unusual or difficult questions of legal interpretatioratba
best left to state court resolutidnld. at 115-18citations omitted).Thus, abstention is

inappropriate.

B. WhetherVenue Is Proper

Defendants argue thaction should be dismissed for improper venue becaaserding

to Section 13.9 of the Deal Menfdjassachusetts law shall apply to this Deal Memo (including



non-contractual obligations arising out of or in connection with it) and the partiésdbal to
the Superior Court of Massachusetts located in Boston, Suffolk County, in respecsathn
dispute or claim.” Doc. 1-2 at 6; Doc. 25 at 5; Doc. 27 afl®y arguethatthis choice-of-
forum provision should apply here because although the Personal Guaranty is, under
Massachusetts lawan obligation “independent” of the Deal Mepiiis still “an integral part” of
the Deal Memo and thus arises “in connection with” it. Doc. 25eat#&ion omitted)
Defendants’ argument fails, as they cannot enforce the provisions of the Deal Me
State law governs the interpretatiamd apptability of the Deal Memo, since “the basis for

federal jurisdiction is the diverse citizenship of the partidddrkle v. HSBC Mortgage Corp.,

844 F. Supp. 2d 172, 179-80 (D. Mass 2011) (citations omittéajler Massachusetts law,
because Defendants were not parties to the Deal Memo, they would only be abbed® ierff

they were thireparty beneficiaries at. Cumis hs. Soty, Inc. v. BJ's Wholesale Club, Inc.,

455 Mass. 458, 464 (2009). “[A] contract does not confer {ardy beneficiary status unless
the language and circumstances of the contract show that the parties tdrie ctearly and
definitely intenekd the beneficiary to benefit from the promised performanick .4t 466
(citation, internal quotation marks, anteaationsomitted). Here, Defendants do not point to
any language in the Deal Mempany circumstanceshowing that Plaintiff and GIWYC
“clearly and definitely intendédor Defendants to benefit frothe performancef the Deal

Mema. Thus, Defendants have no basis to enforce the Deal Memo’s choice-of-forum prbvision.

"The only contract Defendants may enforce is the one to which they are, partitise Personal Guaranty. Indeed,
the Personal Guaranty “sets forth the entire understanding of thesparid “supersedes any prior or
contemporaneous written” agreemenmtich presumably includghe Deal Memdecauset was signed the same
day. Doc. 13 at 4. Significantly, unlike the Deal Memo, the Personal Guaranty csmtainoiceof-law clause but
not a choiceof-forum clause.ld.



C. DefendantsVarious OtheArguments for Dismissal

Defendants’ other arguments for dismissal are without merit. Be$¢ndants argue this
action is untimely.Theyassert thaPlaintiff could not havemendedts complaint inthe Suffolk
Countycase taadd a fraudulent inducement or Chapter 93A claisrthe deadline for amending
the complaint has passeadder the Superior Court’s scheduling order. Consequently, they
argwe, this Court should dismigise claims in the instant casetese-barred SeeDoc. 25 at 10;
Doc. 27 at 5. Defendants cite no authority, and the Court cannot locate any, supporting the
proposition that a state court’s scheduling order in adupilicative caseletermines whether a
claim is timely in federal courtThus, the Court rejects Defendants’ argument.

SecondDefendants gue this action should be dismissed under Fed. R. Civ. P. 12(b)(7)
because Plaintiff has failed to join a required party, Anne Brensheler Fed. R. Civ. P. 19.
Doc. 25 at 6; Doc. 27 at 10'his argument failsRule 19 provides for “dismissal of suits when

joinder of a required party is not feasibldBacardi Int’'l Ltd. v. Suarez & Co., Inc719 F.3d 1, 9

(st Cir. 2013) (citations omitted). “The Rule calls for courts to make pragmaioticait
judgments that are heavily influenced by the factsaoh case.’ld. (citations omitted). “[A]

court must first determine if an absent party is a ‘required party,” themrdiete whether

joinder “is feasible.”]ld. at 10 (citation and footnote omitted); Fed. R. Civ. P. 19(a). According
to the Complaintas an agent of LPQVIs. Brensleyallegedlymisrepresented th#tte company

had an exclusive arrangement to finance the film project and had expénieaiseng financing

for movies. Doc. 1 at 3-AWhetherDefendants, the alleged tortfeasors, condidierBrensley a
joint tortfeasor omerelyan unwitting agent, she is not a required party under Rul€harest

v. Fed.Nat'| Mortg. Ass’n 9 F. Supp. 3d 114, 134 (D. Mass. 20Bb)llecting authorities).

Thus,there isno basis for dismissal under Rule 12(b)(7).
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Third, Defendants argukhis action should be dismisskdcause, under the Deal Memo,
GIWYC’s “payment obligations” to Plaintif which Defendants guaranteedwere conditional
on either production funding or sale or monetization of . . . tax credits, neither which event
occurred’ Doc. 27 at 8see alsdoc. 25 at 11. Thus, Defendants argheDeal Memo is not
in default and Defendants do not owe any money to Plaintiff under the Personal GuBamty.
27 at 8; Doc. 25 at 12. This argumenirrelevant: whether the Deal Memo is in default has no
bearing on whether Defendants fraudulently induced Plaintiff into signing theM2ead. In
any eventPlaintiff's $5.2 million judgment against GIWYC bediBefendants’ claim that the
Deal Memo is not in defaultDoc. 1 at 9.

Fourth,Defendants make a vague argument that the Deal Memo is unconscionable
becausét allows Plaintiffto both holdcollateralpropertyandsue for damagesSeeDoc. 25 at
15-17. Presumablyefendants mean to argue thag¢cause the Deal Memo is unconscionable,
thear guarantee oGIWYC'’s obligations undeit is also unconscionable. It is doubtful
Defendants can challenge the validity of the Deal Memo, givenaieenot parties to or third
party beneficiaries of it. S&eumis Ins, 455 Mass. at 464, 466. Assumirguendo
Defendants can challengs validity, their argument failsUnder Massachusetts law, to “prove
that the terms of a contract are unconscionable,” a party bears a “heavy mirsleoving
“both substantive unconscionability (that the terms are oppressive to one party) ahlifaioc
unconscionability (that the circumstances surrounding the formation of theat@hioav that the

aggrieved pdy had no meaningful choice and was subject to unfair surpridekéle v. Lyft,

Inc,  F.Supp.3d__, 2016 WL 4203412 (D. Mass. 2016) (citations and internal quotation
marks omitted).Defendants have not showhe Deal Memo was eitheubstantivly or

procedurally unconscionabliet alone that it was bath~or example,hiiey do ot cite any
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authority —and the Court is not aware of antating that a party to a contract may not hold
collateral and sufor damages Nor do Defendants explain how the circumstances surrounding
the formation of the Deal Memo gave them “no meaningful choice” and subjected them to
“unfair surprise.” Thus, the Court has no basis to find the Deal Memo, or Defendants’ guarantee
of GIWYC'’s obligations undeit, unconscionalel.

Fifth, the Holley Motion argues that Plainthfis nostatel a claim for fraudulent
inducement becaugdaintiff cannotshow reasonable relianoa Defendantsalleged
misrepresentationsDoc. 25 at 12Mr. Holley seemgo argue that Plainti reliance on his
allegedly false bank statement was unreasonable because Pkiswifhisticated investment
company,‘had the opportunity to do its due diligeficei.e., had the opportunity to verify the
bank statement but “elected not to do sold. at 13. Plantiff was not required to pledathat it
performeddue diligencefor it has pled that Defendantslifully made false representations with
intent to deceive, in which case they cannot be “relieved of liability beca(the @fleged]

victim’s lack of diligence.” McEvoy Travel Bureau, Inc. v. Norton Co., 408 Mass. 704, 713

(1990) (citation and internal quotation marks omitted).

Sixth, the Holley Motion argues that this action should be dismissed because “nawhere i
the complaint does it seathe amount of damages it claims as to the defendants.” Doc. 25 at 15.
This argument is simply fals&SeeDoc. 1 at 10 (claiming Plaintiff has “been damaged . . . to the
full extent of its[$5.2 million] judgment against GIWYC”).

Finally, the Loudon Motiomrgues that the Complaint fails to state a claim against Mr.
Loudon. Doc. 27 at 5. Loudargues that Plaintiff is improperly seeking to hold him liable
“solely” for “the alleged misrepresentations of Mr. Holleyd. at 7. In fact, Rlintiff seeks to

hold Loudon liable for deciding to staylent whenhis business partnddolley, misrepresented
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his personal asset®er the sake of inducing Plaintiff to sign the Deal MenSgeDoc. 1 at 5-6.
Loudon’s alleged decision woutshnstitutea material misrepresentation by omissiarich is

actionable under Chapter 93&eeStolzoff v. WasteSys. Int’l, Inc., 58 Mass. App. Ct. 747, 765

(2003) see alsd@sargano v. Liberty Int'l Underwriters, Inc., 575 F. Supp. 2d 300, 304 (D. Mass.

2008). Thus, Plaintiff has stated a claim against Loudon.

[I. CONCLUSION

For the foregoing reasons, the Court DENIES (1) the Holley Motion (Doc. 24hg2)
Loudon Motion (Doc. 26); and (3) Mr. Holley’s Motion to Strike and to Seal exhibits to
Plaintiff's Opposition (Doc. 29).The Clerk shall schedule a Rulé Conference with the

parties

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge
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