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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

GENESIS SANTANA LOPEZ
Plaintiff,
V.

Civil Action No. 16€v-10945ADB

CAROLYN COLVIN,
Commissioner of Social Security,

LI T T R N B

Defendant.

MEMORANDUM AND ORDER

BURROUGHS, D.J.

Plaintiff Genesis Santana Lop€Zlaimant”) brings this action pursuant tedion
205(g)of the Social Security Acd2 U.S.C. § 405(gjor review of the partially favorable
decision ofthe Commissioner of the Social Security Administration {@@mmissionér),
regarding heclaims for childhood disability benefits. Specifically, although Claimaat
awardedbenefits from April 12, 2014 forward, she was denied benefits from May 29, 2012 to
April 12, 2014. Currently pending isl@mants motion to everse the Commissiongdecision
denyingherdisability benefitdeginning May 29, 2012 [ECF No. 16] atiee Commissionés
motionfor an order affirming theetision [ECF No. 21]. For the reasons describaeinh, the
Court concludethat thedecision was supported by substantial evidence and theBENES
Claimants motion to reverse anrlLLOWS the Commissionés motion to affirm.

l. BACKGROUND
A. Statutory and Regulatory Framework
“The Social Security Administration is the federal agency charged with atemimis

both the Social Security disability benefits program, which provides digahsmrance for
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covered workers, and the Supplemental Security Income program, which pressgsance for

the indigent aged and disable@&avey v. Barnhare76 F.3d 1, 5 (1st Cir. 2001) (citing 42

U.S.C. 88 423, 1381a). The Social Security Act provides that an individual shall be considered to
be*“disabled”if he or she is:
unable to engageniany substantial gainful activity by reason of any medically
determinable physical or mental impairment which can be expected to result in
death or that has lasted or can be expected to last for awcmndiperiod of not less
than twelve months.
42 U.S.C. § 1382c(a)(3)(A¥ee alsat2 U.S.C. § 423(d)(1)(A). The dibility must be severe,
such that the claimant is unable to do his or her previous work or any other substantial gainf
activity that exists in the national econor®ge42 U.S.C. § 1382c¢(a)(3)(B); 20 C.F.R.
§ 416.905.
When evaluating a disability claifor anindividual under the age of eighte¢he

Commissioner utilizes threestep sequential evaluation proced3 C.F.R. § 416.924ee also

Pagan ex rel. A.C. v. Astrue, 718 F. Supp. 2d 176, 181 (D. Mass.. Firdd)the Commissioner

must determine whether the child is engagingsimostantial gainful activity.ld. (citing

Beliveau v.Apfel, 154 F. Supp. 2d 89, 93 (D. Mass 2001) and 20 C§4136.924(b)). If the

individual is not engaging in substattgainful activity, the Commissioner must next determine
whether the child has an impairment (or a combination of impairments) tisatvisre.” 20

C.F.R. 8 416.924(c) hird, the Commissioner must determimbeether the impairment rats,
medically equals, or functionally equals an impairment listdte “Listing of Impairments.20
C.F.R. § 416.924(d)f the child s impairment does not meet, medically equal, or functionally
equal a “listed” impairment, the child will be deemed “distabled.” § 416.924(d$ee also

Pagarex relA.C., 718 F. Supp. 2d at 181. If a child cannot qualify unideristings 20 CFR pt.

404, subpt. P, App. 1 (pt. B), she is denied bendits.



B. Procedural Background

Claimantfiled herapplication for childhood disability benefits on May 29, 2012,
alleging that she become disabled as of the same date due to seizures, headaares paind b
[R. 21].1 The Social Security Administration (th&SA’) initially deniedClaimant’sapplication
for childhood disability benefits on August 14, 2012, and again upon reconsideration on June 18,
2013. [R. 124]ThereafterClaimantrequested an administratitiearing,and a hedng took
placebefore Administrative Lawutige (ALJ”) Eric Eklund on October 14, 2014. [R. 17].
Claimant,who was represented by counsglpeared and testified at the hearilgmes Conway,
an independentocational expertalso appeared and testifig®. 124].On November 28, 2014,
the ALJ issued a decision finding ti@&aimantwas not disabled as of May 29, 2012, but that
she became disabled after April 12, 20dddbefore attaining age eighteg¢R. 139].The SSA
Appeals Council denie@laimant’srequest for review on March 24, 2016, at which point the
ALJ’s decision becamerfal and subject to judicial review. Accordingly, on May 24, 2016,
Claimantfiled a timelycomplaint with this CourfECF No. 1],seeking to reversiae
Commissionés decision pursuant to section 205(g) of the Act [ECF No. 16]. On December 21,
2016,DefendantCarolyn Colvin filed a motion to affirm the Commissioner’s decision. [ECF No.
21].

C. Factual Background

Claimantwas born on August 26, 1991d fellunder the'adolescents” age group at the
time of the alleged onset ddte her disability [R. 129]. Duringhe time of her alleged onset

date Claimantwasone month shy of turning sixteen years aldending LowelHigh School,

! References to pages in the Administrative Record, which were filed electromicBIGF No.
11,are cited a4[R. __].”



and livingwith her motherland herfather. [R. 39-40, 94]. She often went shoppingdooceries

and clothing with her mother, did her homework, and cooked and cleaned. [R. 40—41]. During
hertime as a studenshe did not work and therefore had no work history. [R. 128§.r8ached

age eighteen on August 26, 201dl.Claimanthas not objeted tothe ALJs finding of disability

as ofApril 12, 2014, butoes challengthe finding that Be was not disabled as of May 29,

2012.

D. Medical Evidence

FromMarch 2011 taMay 2012 ,Claimantoccasionally made vistto a nurse
practitioner KristenPadulskyfor treatment related to her headaches. On three separate
occasions, in March 201%eptembeR011, andhgainin May 2012, the nurse examined
Claimant and found that she had good coordination in standing and walking [R. 501, 504, 507],
noting that Claimantappearedgenerally healthy[R. 501], and had a “full range of motion” [R.
507].

On June 3, 201Zlaimantwent to the emergency room following a seizure. [R. 436].
While there shestated that her last seizure was approximately nine months earlier. She also
reported mild headaches that were resolved with anrdl@ammatory drug. [R. 436]. Upon
dischargethe hospital noted th&laimanthad a seizure disorder. [R. 439].

On June 5, 2012, Claimant followed up with her pediatrician, Cathleen Bonacci, M.D,
complaining of pain and swelling in her leg, as welheadaches. Dr. Bonacci started Claimant
on Naproxen for the headachfR. 463].She noted that Claimant was also taking antiepileptic
medications, butleferredto Tufts Neurology for determinations on the medicationghat

should take regarding her seizures. [R. 463, 542].



In July 2012, Claimant reported back to Dr. Bonacci, complaining of the headaches and
left knee pain. Dr. Bonacstarted Claimanbn amitriptyline medication fatheheadaches, and
referredherfor laboratory testing to determine the nature of the knee pain. [R. 538-39].

On August 3, 2012, Claimant saw a neurologist, Douglas Hyder, 8h®reportedo
Dr. Hyder that she onlgad breakhrough seizures if she skipp&king her medicatigrand that
shehadheadaches twtw three times per weekR. 508].He put her on a lower dose of Celexa
after noting that higher doses can be associated with seizures, but thatdsesrenot. [R.

509]. On August 30, 2012, shegainvisited Dr.Bonaccj reporting headaches that began with
loss of vision and feeling dizzy. [R. 530].

In January 2013 laimantvisited Laurie Miller, M.D., with complaints of joint pain in
her left knee that radiateg to the hip. [R. 586At this time, Claimanhad rare nocturnal pain
that worsened with activity and occasional limping, as well as slight wrist pamapeaing a
jar, cleaning, and doing dishdd. Dr. Miller noted that Claimantas able to attend school daily,
that she participated modern dance at schothat her grades wef8’s and C’s,” and that she
was interested in going to colledd.

OnApril 5, 2013, Claimant reported again to Nurse Padulsky regarding her headaches,
pain, and visual changes that caused her toasissany as thirtgays of school. [R. 580The
nurse wrotéhat Claimanmissed twaappointments with Dr. Hyder, the newgist,and despite
being advised to do so, had not followed up with him since the visit in Augustlg0&ae
furthernoted thaClaimantwanted to be a marine biologist, and was a “good student, A’s [and]
B's.” [R. 581].

On May 3, 2013Claimantpresentedo Purnima Baranwal, M.D., complainitigat she

was stiff and had pain in the morning in her left knee, and that she had missed school due to the



pain because Tylenol was not working. [R. 516]. On May 16, 2013, during an appointment at
Tufts Medical Center, Claimant report@ant pain thatcaused her to leawsehool early five to

six times [R. 572]. The record indicates that, during this visit, Clainstatedshe feels “ok’a
couple times per wéeld. She also reported that she was active in dance at school and that it
was going wellld.

On July 18, 2013, Claimatld Dr. Bonacci that she missed school famye times that
year due to her headaches. [R. 726-27fim this visit, D. Bonacci noted thatlaimanthas
seizuresand that she had had one two days earlier. [R. 727].

On August 1, 2013, Claimant reported to Kiran Kulkarni, Mdjarding increased
frequency in her leg pain. Dr. Kulkarni noted tRd@imantwas not attendinger prescribed
physical therapy sessioasad was not taking the prescribed Naprosyn. [R. 32Ggr that
month, on August 13, 2018JaimantsawNurse PadulskyfR. 589]. The nurse noted that
although she had had a seizure roughly one month earlier, Claimant reported e she
“seizurefree” since her medication dosage was incredsed

On September 20, 2013, in a follow-up visit with the nutdaimantagainreported no
further breakthrough seizuresice the increased dosagadalso reportedignificant
improvements in hereadacheympomssincebeginning a new medication. [R. 59%Jurse
Padulskywrotethat Claimanhad run out of the medication several days before the visit, and
thatthe headachdsadthus returned, butated that Claimantvanted to continue taking this
medication because it provideeXctellent headache reliefd.

On January 9, 2014, Claimanotd Dr. Bonacci that she hadseizure a few days earlier

where she fell out of be@nd that she had missed thirty-three days of school that year. [R. 746].



On January 30, 2014, she presentetiuits Medical Center with complaints of a headache and
vertigo, stating that she felt dizzy prior to her episodes. [R. 605].

On March 3, 2014, Dr. Bonucci noted that Claimant was being tutored at home until she
stabilized from her seizure conditions, after she had an episode where shedtiid had a
headache with weakness. [R. 758}

On April 15, 2014 Claimant saw Dr. Bonucci followingseizureshe had had oor
around April 12, 2014where she fell on her face alaaindromat. [R. 756]She alsaeported
daily headacheand that she was going to havedpeat the 11th grade because her grades were
poor.ld. A CT scan of Claimant’s brain, taken at Lowell General Hospital on April 12, 2014,
indicated‘head traumafrom Claimant’'srecentseizure [R. 963].

On April 25, 2014, Claimaritadan appointment with Dr. Hyder at Tufts Medical Center
due to the increased severity in her seizures. [R. 691]. Claimant explained tadBr.tht she
had been out from school for the past two weeks due to the seizures, that she had headaches “al
the time,” and that she was worried she would not advance to her senior lyegrsahool.ld.

Dr. Hyder noted that Claimant had about “twenty seizures in total over the pastéosy” put
that she had experienced three seizures alone in January, Eladéipril of 2014.1d.

On May 9, 2014, Dr. Hyder wrote a letter to Claimant’s schtadlng thashe wadeing
treated for epilepsyt wasnot well-controlledand that itvas medically unsafe for her to attend
school at this time. [R. 869]. Dr. Hyd#renrequested a home tuteo that Claimant could
complete her studies while she was being tre&ted
. THE ALJ’S DECISION

OnNovember 28, 2015, the ALJ issued a decision findingGhaitnantwas not disabled

prior to April 12, 2014, but that she became disabled on or about April 12pb20&dse the



medical records since April 12, 2014 reflected an increase in the frequencyenty s her
seizuresand headachedespite compliance with her medications since April 12, 2014 ALJ
statedthat he considered all symptoms and objective medwaéece, and gaveubstantial
weight and credibility to thepinion of the neurologist, Dr. Hyder, when he noted that her
epilepsywas nadongerwell-controlled as of April 12, 2014. [R. 130-31].

The ALJ applied the threstepsequential evaluation processt forth bytherelevant
regulations to determine whether a child is disabled. 20 C.F.R. § 416.924(a). At step one, he
found that Claimant had not engagedubstantial gainful activitgfterMay 29, 2012, the date
the application was filed. [R. 129]. At step two, the ALJ found that, before attagéng a
eighteen, Claimant had medicallgeveré impairmentsof epilepsy, headaches, obesity, and
patellofemoral syndrome, but that Claimant did not have an impairment that met ordihyedic
equaled” any of thésted impairments in the regulatiorid.; 20 C.F.R. Pt. 404, App. 1. Finally,
at step three, the ALJ found that, as of the alleged onset date of May 29CRMi2nt did not
have an impairment that “functionally equaled” any of the listed impairment$2fR.

The ALJdid find that,after April 12, 2014and beforeClaimantattained age eighteen,
she hadin impairment that functionally equaled the listedampents becausshe hadn
“extreme limitation” inthe domain ohealth and physical welleing? He found that this
limitation became “extremeds of this datas a result afheincreasd severity and frequency of
Claimant’'sseizures and headachfR. 136—-37]Further, the ALJ noted that the medical records

at this time reflected an extreme limitation becabigmanthad begun reporting headaches all

2 In determining the functional equivalency of adimpairmen the ALJ looks at the

claimant’s functioning irsix domains, one of which is physical health and well-being. 20 C.F.R.
8 416.926a(d). If the ALJ finds that a claimh&ias an “extreme” limitation in one of these
domains, the child qualifies as disabled.



day,had a sigificant fall at the laundromain April 12, 2014 during aeizure and there was
limited evidence of non-compliance with her medications since April 12, 201%he ALJalso
noted that he gave significant weight to the opinion of Dr. Hyden he indicatethat it would
bemedically unsaféor Claimantto attend school at this point. [R. 13Based on the record, the
ALJ thendetermined tha€laimantwas disabled within meaning of the Act and regulations as of
April 12, 2014.
1. STANDARD OF REVIEW

Section 205(gpf the Social Security Agirovides that an individual may obtain judicial
review of a final decision of the Commissioner of Social Security by institutonglaction in
federal district courtSee42 U.S.C. § 405(g). The district court may take a number of actions
with respecto the Commission&r decision. First, under sentence four of section 205(g), the
court has the power “to enter, upon the pleadings and transcript of the record, a judgment
affirming, modifying, or reversing the decision of the Commissioner . h.avitvithout
remanding the cause for a rehearirid. A courts decision under sentence four, however, can
be based only on a review of the administrative record of proceedings before thesSiomani

SeeWhitzell v. Astrue 792 F. Supp. 2d 143, 147 (D. Mass. 2011) (quoting 42 U.S.C. § 405(qg)).

If a claimant presents new evidence to the court that was not contained within thesadtiviai
record, the court may not consider it. “If additional evidence is to be consideredt lartus

way of remantipursuant to sentence six of section 205(tamilton v. Secretary of Health &

Human Servs., 961 F.2d 1495, 1503 (10th Cir. 1992). Sentence six permits the court to remand a
case to the Commissioner for further proceedings and order the evidence tedo® dakdd
record for consideratiorsee42 U.S.C. § 405(g) The court may . .at any time order

additional evidence to be taken before the Commissioner . . . but only upon a showing that there



is new evidence which is material and that there is good cause for the failurerpmrate such
evidence into the record in a prior proceeding .).. .”

Under section 205(g), sentence four, this Ceudview of the Commissiorisrdecision
is “limited to determining whether the ALJ used the proper legal standards and fotshdfan

the proper quantum of evidence.” Ward v. Comaf Soc. Se¢.211 F.3d 652, 655 (1st Cir.

2000). In conducting such a review, the Court must defer to the Commissioner’s facingist
so long as such findings are “supported by substantial evidence,” but thesCevigiv of the

Commissionés conclusions of law ide novo. Id.; see alsdNguyen v. Chater, 172 F.3d 31, 35

(1st Cir. 1999) (The ALJs findings of fact are conclusive when supported by substantial
evidence . . . but are not conclusive when derived by ignoring evidence, misapplyeg,tbe
judging matters entrusted to expértsSubstantial evidence medmaore than a mere scintilla.
It means such relevant evidence as a reasonable mind might accept as adsgpatta

conclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971) (quoting Consolidated Edison Co.

v. NLRB, 305 U.S. 197, 229, (1938)). The Court “must affirm the [Commissioner’s] resolution,
even if the record arguably could justify a differentaasion, so long as it is supported by

substantial evidenceRodriguez Pagan v. Sec. of Health & Human Servs., 819 F.2d 1, 3 (1st

Cir. 1987) (citingLizotte, 654 F.2d at 128).
V. DISCUSSION

The ALJ undertook the appropriate three step analfist concluding steps one and
two of the sequential analysithe ALJ turned to step threghich is at issue herdt step three,
the ALJ determined th&laimant did not have an impairment (or combination of impairments)
that“met or medically equaléane ofthe listed impairment$R. 129]. Thus, thédLJ’s analysis

turned on whether Claimahtad an impairment that “functionally equaled” a listed impairment.

10



In evaluating whether a child’s impairment “functionally equals” a listed impairrttent,
ALJ looks a six domains(1) acquiring and using information; (2) attending and completing
tasks; (3) mteracting and relating with others; (4)owing about and manipulag objects; (5)
caring forherself and (6) lealth and physical webeing. 20 C.F.R. § 416.9a@)(1).To
functionally equal the listings, an impairment must result in “marked” limitations irotce
domains, or an “extreme” limitation in one domald. § 416.926a(a).

A child has a “marked” limitation when the impairment interferes “seriously” with he
ability to independently initiate, sustain, or complete activitebss 416.926a(e)(2). The
regulations further specify that a “marked” limitation means “a limitation tHatase than
moderatébut ‘less than extrem& such that “[i]t is the equivalent of the functioning [one]
would expect to find on standardized testing with scores that are at least twadardsta
deviations below the meand. A child has an “etteme” limitation when her impairment
interferes “very seriously” with her ability to independently initiate, sasta complete
activities.ld. 8 416.926a(e)(3)An “extreme”limitation mears a limitation that is “more than
marked”and is the rating “gie[n] to the worst limitations.ld. An extreme limitation §oes not
necessarily mean a total lack or lossbility to function; but is the equivalent of functioning
one would expect to find on standardized testing with scores that are at leadtatiatasds
deviations below the mearid. In making these determinations, the ALJ considenehdi/ant
factors,includingbut not limited to: (1) how well the chilchn initiate and sustain agties, how
much extra help sheeed, and the effects of striuged or supportive settings; (2) how she
functions in school; and (3) the effects of her medications or other treaeent.

88 416.924a(b)(5), (7), and (9); § 416.926a.

11



After determininghat the child did not havenarked” limitationsin two domains oan
“extreme’limitation in one domain, the ALJ concluded that Ms. Lopez did not have an
impairment that “functionally equaled” a listed impairment prior to April 12, 2@hd was
consequently not disablgulior tothis date Claimant argues that the AlsJdetermination should
be reversed because fagled to properly consider her functioning in four of the six domains:
acquiring and using information; atting and completing tasks; moving about and
manipulating objectsand health and physical wdieing. [ECF No. 16]As explainednore fully
below, the Courtoncludeghat the ALJ’s decisiononcerning eacdomainwassupported by
substantial evidence.

A. Acquiring and Using Information

The domain of acquiring and using informatmxamines how well ahild is able to
learn informationand how well she uses the informattbatshe has learne@0 C.F.R.

§ 416.926a(g). For claimants in the adolescent age group, this includes, amonghathers,
abilitiesto: demonstrate what she has learned in academic assignments; use what sheebas lear
in daily living situations without assistance (e.g., going to the ,stigieg the library, using

public transportation); and comprehend and express both simple and complex ideasm learni
and daily living situations20 C.F.R. § 416.926a(@)(v).

The ALJ found thatClaimant had a “less than marked limitation” in this area bedhese
record suggestefhr themost part, A and B grades. [R. 132]. Further, althdDigiimantdid not
finish the eleventh gradéhe ALJnoted that this was not due to a lack of acquiring and using
information.ld. Lastly, he explained that the Individualized Education Program (“IEP”) from the
school was an accommodation for Claimant’s safety and care, rather thay &oademic

need. ld. Claimantargues that the ALJ’s finding in this regasdlawed because it is based on

12



an incorrect statement of the facsd it did not take into account her absenteeism from school
or herfailing grades

Claimant would like the Court to rely on the SSA’s politierpretatia, whichexplains
that “in some cases, chronic absence from school may result in limitatiohsoxraluate in
the domain of ‘Acquiring and Using InformatidhSSR 098p, 2009 WL 396030, at *3 (S.S.A.
Feb. 17, 2009)Thefact thatClaimantwas frequently absefitom schoo] howeverdoes not

alonedemonstrate a marked limitation in this dom&gre e.q, J.B. ex rel Barboza v. Astrue,

738 F. Supp. 2d 260, 26566 (D. Mass. 2010) (upholding firafiadess tharmarked

limitation desjtte the record showing thataimantboth struggled academically and frequently
missed school). Here, although the record suggested somarmbfailinggrades, Claimardid
not show that hesymptoms resulted in anability to learnand use informatiorsuch as an
inability to pay attention in schoakmember what she was learning demonstrate what she

had learned in academic assignments and daily living situa@bnslartinez ex rel. J.R.M. v.

Astrue No. 11-30258-KPN, 2012 WL 2914427, at *4 (D. Mass. June 25, Z{qaPnere

showing that [claimant] struggles academicallyis.insufficient to sustain a finding of marked
limitation in the domain of using and acquiring informatipnTherecordindicates that when
Claimantdid attend school, she was a good student, achieve®A;sand Cs, and was

interested in attending college. [R. 566, 581]. Further, on January 19, 2013, her moth#ratoted
Claimant could “read and understand stories in books,” “multiply and divide numbers over 10,”
“‘understand[ | money,” and “understand, carry out, and remember simple instructiar05|R

An ALJ’s findings must be upheld “if a reasonable mind, reviewing the evidence in the record as

a whole, could accept it as adequate to sugpsrtonclusion.’Ortiz v. Sec’yof Health&

Human Servs., 955 F.2d 765, 769 (1st Cir. 1991) (quoting Rodriguez v. Sec'y of Health &

13



Human Servs., 647 F.2d 218, 222 (1st Cir. 1981)). In this taseyidence in the record as a
whole supports the ALJ’s conclusion that Claimant lead than marked limitations in the
domain of acquiring and using information.

B. Attending and Completing Tasks

Attending and completing taskSees tohow well a child can focuand maintain
attention,andhow well she catvegin, carry through, and finish activities. 20 C.F.R.

§ 416.926a(h). An adolescent without an impairment should be able to pay attention during long
presentations and discussions, maintain concentration when readicgnapidte schookbisks

and assignmentid. §416.926a(h)(2)(v). Further, the chétiould not be unduly distracted by,

or distracting to, peers in a school settilgg.The regulations further set forth somamples of
limitations in this domain but notethat the exampkedo not necessarily constitute “marked” or
“extremé limitations on their ownld. § 416.926a(h)(3). Thosxamples of difficulties include:

being easily staed, distracted, or over-reactive to sounds, movement, and touch; a failure to
complee activities of interestlike games and art projects; frequently interrupting others and
getting sidetracked; requiring extra supervision; and being easilyafietand giving up on

tasks before completing theid.

Claimant contends that the ALJ improperly concluded that prior to April 12, 2014, she
had ‘1ess than marked limitatiorisand she again cites her failing grades as evidence of her
inability to attend and complete tasks support of the finding in this domain, théJ stated
that Claimant hadelatively good gradeshen she attended school. [R. at 138}.alsonoted
thenoncompliance with her prescribed medication reginteefailure to keep a headache diary
as requested hyurse Padulsky, anahinfrequency of seizures and symptoms whke was

compliant with her medicatiomd. The conclusion that she had less than marked limitations in

14



attending and completing tasks is supported by the reEordexamplepn June 15, 2012,
Claimant’'smother reportethatshe could “finish things that . she starts,” “completes

homework on time,” and “completes chores most of the time.” [R. 307-B09riesemer also
wrote, afterexamination, that she “demonstrates appropriate memory, language, and attention
skills,” and that her “school performance is good.” [R. 496]. Furtbimant reported that she
enjoyed andontinued withthe dance teaifiR. 572], and there were no indications that she had
trouble concentrating or was distracting to her peers at school. Althougltdiheé seows that
Claimant had some poor grades, “the existence of ‘some evidence contrary kd’'théniings

does not extinguish the substantial evidence supporting the ALJ’s findiMgtihez ex rel.

J.R.M., 2012 WL 2914427, at *4 (qurog Greene v. Astrue€2012 WL 1248977, at *@D. Mass.

Apr. 12, 2012))In addition Claimant has not demonstrated that her poor grades were due to an
inability to attend to and complete tasks.

In determining the functional equivalency of a listed impaint the ALJ is to consider
the effects othe claimant’amedications or other treatmeBee8 416.924a(b)(9kee also

Skellie v. Colvin, No. 142V-00010-PB, 2015 WL 858357, at *3 (D.N.H. Feb. 27, 2015)

(affirming the ALJ’s determination of ineligibiyi for SSI benefits becauseter alia, the
claimant’ssymptoms abated with the useppéscribednedication. Claimant argues that the

ALJ “cherry-picked” evidenceo support a finding that she was non-compliant. [ECF No. 16 at
15; R. at 589]There were, however, numerous occasiamsghie recordndicatingthat Claimant
was non-compliant with the doctors’ and nurse’s ordarsg the relevant time perioBor
exampleDr. Miller noted that Claimandlid notgo to her prescribed physical therapy s&ssi

[R. 575]andNurse Padulsky noted on numerous occadimgusClaimant tvas not taking her

medications as prescribédhad not been taking her medication regularlyriissedboth

15



appointments,” and had not followed up with Dr. HyderadvisedSee[R. 504, 597, 598, 580].
Further,thenurse wrote that she hé&cbncerns related taddJlaimant] missing frequent
appointments and not following recommendations for follow up or medication changes.” [R.
583]. Lastly, forpropertreatmentthe nurseasskedClaimantto complete a headache diarytbat
her team of physicians coutdbserve how often theeadachesccur, if they follow a patterror
are caused by certain trigg¢Rs at 583], buthe subsequent record indicated that she never did
so. Claimantreportedexcellent relieflvhen she did takieer prescribed headache medicatiéh
594].

To counter tk ALJ’s conclusion regarding nacempliance, Claimant arguésatDr.
Bonacci did not, in her treatment notes, discuss anycoopliancewhich resultan an
underlying conflict that the ALJ did not resolve. [ECF No. 16 &t Tfie fact that one doctor
never recorded any naompliance, however, is not affirmative proof that Claimant was
compliant.In reviewing the record, the ALJ “can consider all tiielence without directly
addressing in his written decision every piece of evidence submitted by & NARB v.

Beverly Entes.-Mass., InG.174 F.3d 13, 26 (1st Cir. 199%ee alsd®yer v. Barnhart, 395 F.3d

1206, 1211 (11th Cir. 2005) (“[T]here is ngid requirement that the ALJ specifically refer to

every piece of evidence;¢f. Nquyen v. Callahgr997 F. Supp. 179, 182 (D. Mass. 19¢&he

Commissioner, not the reviewing court, must determine issues of credibilityjrdea@nces

from the recad and reolve conflicts of the evidence.”Thatone doctor never recorded any non-
compliance is not enough to prove that the ALJ’s decision was contrary to the evidemge. H
the ALJ adequately explained his findings, and the evidence that henagesupported his

conclusionGiventhe objective medicalnd treatmentecordsfrom several practitioneras well
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as theforms filled out by her mother during the relevant pertbdre was substantial evidence to
conclude thaClaimanthad less than marked limitations in this domain.

C. Moving About and Manipulating Objects

The domain of moving about and manipulating objeefisrsto how well a child is able
to move her body from one place to another, which relates to both gross and fine mstaGskill
C.F.R. 8 416.924%(j). The regulations provide that an adolescent should, among other tiengs,
able to use her motor skills freely to get about her school, neighborhood, and the community;
participae in a range of individual and group physical fithess activiied;have the fine motor
skills needed to write efficiently or type on a keyboadd§ 416.926a(j)(2)(v).

In this domain, the ALJ determined that Claimant haal limitation” reasoninghat the
record reflected insufficient, if any, evidence of limitations in moving about @mdpuating
objects[R. 134].Claimantcontendghat thisdetermination is not supported by substantial
evidence because tiA¢_J’s conclusion conflicts with hisarlierfinding at step two of the
procesghat Claimant’sobesity and patellofemoral syndromvere “severéimpairments
makingthem by definition, more thaminimal functional limitations.A “marked” limitationin
any given domain is found when an impairmemgfiferes‘seriously” with the child’s ability to
independently initiate, sustain, or complete activities. 20 C.F.R. 8 416e%26@). Further, a
“marked limitation means a limitation that is ‘more than moderate’ but ‘less than extreme.”

Id. Here,Claimants reliance on th&SA'’s policy interpretation as to what constitutes a finding

of severeobesity does nategate thé\LJ’s finding that she had no “markelithitationsin this

3 The SSA'’s policy interpretatioon obesity notes that for childreiopesity is asevere
impairment when itauses more than minimal functional limitatior8eeSSR 02-1p, 2002 WL
34686281, at *4 (S.S.A. Sept. 12, 200e als®0 C.F.R. § 416.924d) (an impairment will not
be found to be severe if it causes “no more than minimal functional limitations”).
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domain. Further, Claimantursory references to a few occasionghe record where she had
somepain when doing dishes, walkingr opening jarsloesnot indicate that she hadimitation

that interferedseriously” with her ability to function in this domaikiere, theALJ properly
focused on the symptoms, objectimedical evidencegnd functionality of the Claimaim the
domain of moving about and manipulating objects, and his conclusion that she did not have a
“marked” limitationis supported by substantial evidence on the record.

For example, © August 30, 2012, Dr. BonucekaminedClaimantand noted that she
wasoriented and interactive, in no obvious pain, with normal gad, symmetric muscle tone,
strength and reflexes. [R. 530laimant points to the fact that sbecasionally had issues
including limping, pain when doing dishes, and opening jars, however, Nurse Padulsky noted
that thispain subsided when she took two Advil. [R. 588 pimantalsonotes that she reported
that she had pain in her left knee that travelled to her hip [R. 566] and that sometinmddhe ¢
“barely walk.” [R. 575]. This was also, however, in the same appointment that Dr. iitkeol
that she did not go to physical therapy as prescribed. [R. Mos¢over, she was active in
dance, anavaspartaking in alance sha. [R. 572]. Although the ALJ’s discussiamthis
domain was brief, his discussion of the record as a whole was thorough. Rbetfesvas
substantial evidence in the record to support the ALJ’s finding in the domain of moving about
and manipulating objects, and consequently, the Court must uphold his conclusion.

D. Health and Physical Well-Being

Lastly, the ALJ found thaElaimanthadmarked limitationsn the domain of health and
physical wellbeing [R. at 136]. Claimant avers that this finding is not supported by substantial
evidence because the ALJ failed to explaw hearrived at this conclusion or why he did not

find that the limitations in this domain weiextreme” A child has “marked limitations” inhie
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domain of health ahphysical welbeing if she is frequently ill because of the impairments, or if

she has frequent exacerbations of the impairments resulting in significanhelded

symptoms or signs. 20 C.F.R. § 416.926a(e)(2)(iv). For the purposes of this domain,
[flrequent means that you have episodes of illness or exacerbations that occur on
an average of 3 times a year, or once every 4 months, each lasting 2 weeks or more.
We may also find that you have a “marked” limitation if you have episodes that
occur more often than 3 times in a year or once every 4 months but do not last for
2 weeks, or occur less often than an average of 3 times a year or engelev

months but last longer than 2 weeks, if the overall effect (based on the length of the
episode(s) or its frequency) is equivalent in severity.

Id. Further, a child has “extreme limitations” if she has symptitratsare substantially in excess
of therequirements for showing a “marked limitatioid® § 416.926a(e)(3)(iv)f the child has
episodes of illness or exacerbations of an impairment(s) that would ratdrasi&’ under this
definition, the impairment(s) should meet or medically equal the requiremenlistaigin
most casedd. 88 416.925, 416.926.

Here, the impairments ditbt meet or medically equal the requirements of a listing,
lending credence to the ALJ’s finding thdaiinantdid not have “extreme limitations” in this

domainat the timeld.; see als&€Canales ex rel. Pagan v. Astyido. CIV.A.07-474ML, 2009

WL 2059716, at *6 (D.R.I. July 13, 2009)At\ ALJ does not err by finding that a claimant does
not meet or equal a listing where no medical opisianstantiates that tlsdaimants condition
meets or equals a listiriy. The ALJ statecthat the objective medical evidenioethe record
showed that around the alleged onset dasn@antsaw relief in her headaches, had not had a
seizure in a year, and was doing well in schaith treatment[R. 130]. He noted that the
frequently missed appointments and mampliancewith the prescribed treatmediminished

the credibility of any allegations that the symptoms and limitations eisabling. [R. 131]. e
ALJ wrotethat he gavsignificantweight andcredibility to Dr. Hyder when the doctor opined

that, in May 2014, it would not be medically safe for the claimant to attend schasgfireflthe
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shift from “marked” to “extreme” limitations in health and physical veingafter April 12,
2014. [R. 137]seeYongo v. INS, 355 F.3d 27, 32 (1st Cir. 2004 ]he ALJ, like any fact
finder who hears the witnesses, gets a lot of deference on credibility judgindritisshift
occurredaroundthe same time that tlabjective medicatecord reflected an increase in
frequency and severity of seizur€@aimant’s argumerthatthe ALJ erred in finding that she
had amarked rather than an extremiemitation in the domain of health and physical weding
IS unconvincing bcausesubstantiaévidence in the recoslpports a finding of marked
limitation, rather than extremanitation, prior to April 12, 2014.
V. CONCLUSION

Accordingly, the Court finds that the ALJ’s decision was supported by substantial
evidence and therefoE2BENIES Claimant’s motion to reverd&CF No. 16] andALLOWS the
Commissioner’s motion to affirfECF No. 21].

SO ORDERED.
May 24, 2017 [s/ Allison D. Burroughs

ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE
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