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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

AMY DRACHMAN ,
Plaintiff,

V. CIVIL ACTION NO. 16-110226A0

BOSTON SCIENTIFIC CORPORATION
ANN FITZPATRICK,
ELIZABETH S. HENDLER,and
JEAN F. LANCE,
Defendang.

MEMORANDUM AND ORDER ON
PLAINTIFF'S MOTION FOR LEAVE TO
FILE A THIRD AMENDED COMPLAINT (#61).

KELLEY, U.S.M.J.
l. Introduction.

Plaintiff Amy Drachman pro se, moves theart to allowa third amended complaint to
adda claim for “interference with her right to receive severance bemefiislation of[ERISA
and the ADA].” (#61 at 1.) This would hmaintiff’s fourth complaintsince shenitiated this
action in June 2016#1.) Plaintiff's proposed third amendedmplaint “aris[es] under the same
set of facts alleged in the Second Amended Complaint.” (#61 @he&.jnotion reflects a lack of
diligenceand is brought after undue deldyerefore, for the reasons set out below, this court

deniesplaintiff’s motion
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II. The Facts

General familiarity with the facts of this casgigsumed. The courwill set forth
abbreviatedactsas background.

Boston ScientificCorporation (BSCjs a medical device manufacturer gildintiff’s
former employer(#46 11 5, 7.Plaintiff began working for BSC on September 1, 268BSC’s
Director of Employment Policy and Compliant. 1 5, 11. Plaintifhasa medical condition
that in 2013, resulted in héakinga leaveof absencérom work and limited her to workinig a
parttime capacityafter thatld. 1§ 1223. Plaintiff alleges that BSC failed to make appropriate
accommodationor herand ultimately terminated her because of hertdisa See generally id.
In her proposed third amended complaotaintiff also alleges that her termination was
mischaracterized as a ntayoff, so that BSC could avoid paying severance. (#68%eLint Il at
18-21.)

After her termination, plaintiffequested severanbenefitsunder BSC’s ERISA plan in
September 201%a a letter from her attorneld. Ex. 8 at 1. BSC denied the claim on January
29, 2016, finding in part that Drachman’s employment was terminated by reason of the
limitations imposedy her disability, and not due to anything that could be characterized as a
layoff . Id. In its denial, BSC statdtat if plaintiffs claim were deniedgainafter appeal to the
benefits committeglaintiff would be given “an explanation of [her] rigbtbring a civil court

action under Section 502(a) of the Employee Retirement Income Security. Adtd. Ex. 8 at

1 A complete recitation of the underlying facts of this case can be found in thisczali¢r
Report and Recommendation. (#28 at 2-7.)

2 While plaintiff's objections to the restriction in scope of the Rehabilitation Act clares
pendingsee, e.g#47, these objections have no bearing on the issues prekerged



5. Plaintiff emailed BSC to request additionalarmation “in connection with [her] appeal” on
March 15, 2016ld. Ex. 9 BSC repliedoy letteron April 14, 2016, responding tégmtiff’s

requests for documents and letting her know where her appeal should be. §geatl10. In the
more than 18 months since the letter was sent, Drachman has not filed an appeal. (#63 at 4.)

I1l. Procedual History.

Plaintiff, anexperienced employment attorney (#3){initiated this casen June 2, 2016
by comphint against BS@nd several of its executive employééd. Plaintiff alleged claims
under thecamily Medical Leave Act, the Massachusetts Wage &uadthe Americans with
Disabilities Act(ADA), as well as common law claims for breathhe covenant of good faith
and fair dealingelating to her termination from the compald; Plaintiff's severacerelated
claims included:
¢ Plaintiff waswrongfully denied severance that she had applied for “after she fully
understood that her involuntary termination was not really due to defeshdant
inability to accommdate her part time scheduléd. 1Y 74 76, 79-84.

e Her termination “was inaccurately characterized by Defendants as an inebility
accommodate instead of what it was: a pretendeY 75.

e Plaintiff's job had been “restructured” addfendarg had terminated her and denied
her severance becausieher FMLA leave, whereas others had received severance
“regardless of whether the employee satisfied the severance plan’s nairotiodef

of severancériggering events Id. 181, 83, 87-88.

3 While certain claims in this litigation are alleged solely against BSC, as oppdsed to
individual defendants, the court will refer to the opposing party as “defendantsrisistency’s
sake.



e Plaintiff's denial of severance violated the ADA4, 11 96101, and constituted a
breach otthe duty of good faith and fair dealirid. 11102-08.
e Defendants “refus[ed] to provide to her the severance benefit after profering
pretextual reason for her termination. . . .” (#1 1 106.)

Plaintiff's initial complaint contained, then, allegations that defendants had mischaracterized her
termination and that she had been denied severance benefits as a result.

Defendants moved to dismiss certain claims on August 22, (2816, 17) citing,
among other points failureto exhaust administrative remes as required by ERISA17 at
10 n.4) and ERISA preemptioldl. at 12 n.5. Thus, plaintiff was on notice of the ERI&fated
defenses almost fourteen months before filing her motion for a third amendeaichmpl

On September 9, 2016, plaintiff filed her first amended complaint (#20) addilagm
for breach of cotract andexplicitly referencing defendasitERISA and “Off Book Severance”
plans.ld. 1§ 6670, 131 .Plaintiff echoed the pretext and severance claims of her first complaint,
stating agairthat she “came to understand that Defendants [ . . .] planned to discontinue the role
that Ms. Drachman had performed [. . .] and that Ms. Drachman’s work restriction pravide
convenient excuse and cover to terminate Hdr.at 82, see alsd] 83(calling defendants’
explanation of plaintiff's termination “pretenseBlaintiff recounted hdailed attempt to collect
severance “following the procedures set forth in the Cayipafficial ERISA severance plan.”
Id. T 123.Plaintiff also asseed that she had been denied Off Book Severance that was “regularly
offer[ed] to similarly situated employees who are not disabled under theADA.] Id. at
120.Defendantsagainmoved to dismiss portions of the first amended complaint. (#21.)
Defendants’ motiomeferencedERISA preemption and exhaustion of administrative remedies.

Id. at 15 n.8.



This court issued a Report and Recommendation on Defendants’ [Second] Motion to
Dismiss (#28) which recommendedismissinghe first amended complaimt part. The
recommendation was adopted in full by the district judge to wharcse is assigned,

O'Toole, J. (#34.0f interest herehe Report and Recommendatitiscussedhe lack of clarity

of plaintiff’'s severance claim, and stated that Count Ill would be interpreted “as though she
assertsdefendant’s] failure to provide ERISA or unofficial severance benefits tatestia

violation of the ADA.” (#28 at 13-14 n.7.) Count Ill was not dismissed, as the court determined
that plaintiffs ADA claim had been timely filedd. at 15. Count IV, which alleged BSC'’s

failure to pay severance was a breach of contveas dismissed on the basis, in part, that no
contract existed withespect to the unofficial severance plah at 17.

After the Report and Recommendation was issued, but before it was aghbqtedf
filed a motion for leave to file a second amended complaint (##30, 31) to add a clairh agains
BSC for violation of the Rehabilitation Act, 29 U.S.C. 8§ #dEeq. along with facts in support.
Defendants opposed the motion. (##32, 40.) This court issued a Memorandum and Order
allowing plaintiffto file a second anmeled complaint but not allowing plaintitd make certain
claims. (#41.) Plaintiff filed her second amended complaint but also objected to thieofleni
inclusion of certain claimg## 46-47.)

Plaintiff's currentlyoperativesecond amendezbmplaintmace factual allegations
similar to her prior two complaint#laintiff claimedBSCfailed to payplaintiff “severance
benefits which it customarily pays to employees who are involuntarily terrdihagéerencing
both BSC’s ERISA @n and “Off Book Severanddlan’ (#46 1 64-71)Furtherdefendarg
allegedlyfailed topay severancatfter plaintiff “follow[ed] the procedures set forth in the

Company’'sofficial ERISA severance planid. 1 119 despite paying severance to non-disabled



employes, in violationof the ADA. Id. 11 116, 121Plaintiff contended, agaithat cefendants

had “planned to discontinue the role that Ms. Drachman had performed” and that defendants’
characterization of her termination was “preteid.”{{ 82-83Plaintiff asked foiseverance
benefits in her prayer for relief under Colihtpursuant to the ADA and Rehabilitation Alct.

at 23 1 (C)(2).

Defendants filed an answerptaintiff’'s second amended complaint on July 24, 2017.
(#50.) Defendantsited ERISA preemption as aaffirmative defense againglaintiff's claims
for severance benefitg509 9), as well aplaintiff's failure to exhaust administrative remedies
under ERISAId. § 1Q Discovery habegun in the cas&ee, e.g#60 (Plaintiff's Notice of Rule
26 Disclosure).

On October 5, 201Bixteenmonths atr filing her initial complaintplaintiff moved this
court to allow heto file a third amended complaint. (#61.) Plaintiff seeks leave t@aniaim
Count llI, for “interference with her righo receive severance benefits ] in violation of
[ERISA and the ADA].”Id. at 1.In essenceplaintiff asserts thadefendarg “mischaracterized
Ms. Drachman’s terminatidras other than a layoff, to avoid paying seveeabenefits(#61-19
134.)Plaintiff also newly claimshatdefendants’ severance plan violates the ADA because it
“require[es] that [disabled employekseverance benefits be coordinated with disability
benefits’ Id. 1 11920, #612 Ex. 5.Defendant®ppose the motion, claiming both undue delay

and the futility ofplaintiff's proposed new claims. (#63.)



V. Standard of Review.

Federal Rule of Civil Procedure 15 provideat “[t]he court should freely give leave [to
amendjwhen justice soequires. However, “a district court may deny leave to amend when the
request is characterized by undue delay, bad faith, futility, [or] the abskdae diligence on
the movant's part.Nikitine v. Wilmington Tr. Cp.715 F.3d 388, 390 (1st Cir. 2013) (internal
guotationsand citation omitted)Turner v. Hubbard Sys., IndNo. CIV. A. 12-11407%AOQO,
2015 WL 3743833, at *2 (D. Mass. June 15, 2015) (“It is well establishedthat [eave may
be denied if it would nard undue delay or a lack of due diligence.”) (citBtgir v. Girl Scouts
of the USA383 F.3d 7, 12 (1st Cir. 2004)).

V. Discussion

Plaintiff's motion to file a third amnded complaint, her attemptiedirth bite at the
amle, does not meet the requirstandardThe poposed new ERISA and ADA claims, tt{&)
defendarg mischaracterized the reasons fdaintiff’s discharge to avoid paying severance
benefits, and thgR) defendard’ severance plan discriminated against dishbleployeesarise
out of no new facts or ndy+discoveredaw. As detailedn the procedural historplaintiff has
made numerous factual allegations and legal claims based on her deeiarahseand
violation of the ADA in hethreeprior complaints, andefendants haveoatinually brought
ERISATto plaintiff's attention Plaintiff's delay isunwarranted

The court will not reward delay and lack of diligence:

Plaintiffs must exercise due diligence in amending their complaints. As a

corollary of that principle, busy trial courts, in the responsible exercise of thei

case management functions, may refuse to allow plaintiffs an endless mafmber

trips to the well.

Aponte-Toresv. University of Puerto Rigal45 F.3d 50, 58Lst Cir. 2006).As the First Circuit

recognizes;when a considerable period of time has passed between the filing of the complaint



and the motion to amend, courts have placed the burden upon the movant to showidome va
reason for hisieglect and delayNikitine, 715 F.3d at 390-91 (internal quotations and citation
omitted) (upholding denial of leave to file a first amended complaint where dlaatted nine
months) see als@teir, 383 F.3d at 14upholding deniabf leave to amend where plaintiff failed
to file her motion to amend until three months after learning information relevantnewer
claim). Plaintiffs are not entitled to “scrambte devise hew theories of liability [ ] based on the
same factpled in[their] original complain{. . .] theories that could and should have been put
forward in a more timeous fashioriNikitine, 715 F.3d at 391 (internal quotatioimgernal

citations and citations omittedjlere, plaintiff attempts to file a third amended complaontthe
same set of facts the original complainsixteenmonthsafter initiating suit.

Plaintiff herself admits that her proposed third amended complaint “aris[es]theder
same set of facts alleged in the Second Amended Complaint.” (#61 at 2.) Mopdaingff’s
proposed new claismarebrought under ERISA and ADA, both areas of law with wipikentiff
has been longamiliar and has often citedn fact, plaintiff haseen aware of her potential
ERISA claim since before her first complainasvfiled As she herself notes, plaintiff applied for
ERISA benefits, and was denied sueméfits before she filed her complainEde, e.g#61-2
Ex. 8.)Plaintiff has not met her burden to justify raisimgr new clairs at this late daté.

Plaintiff's claim that shei$ representing herself in this action and she required time to
research ERISA and prepare this motion and corresponding amended complaint” (#@igat 8)
hollow where plaintiff is both an employment attorney and, as described thraugasumade

prior ERISA and ADA claims both before and during this litigation. Defendantsdieaeady

4 While the scheduling order in this case (#59) sets a December 1, 2017 deadline for amendments
to the pleadings, this deadline does not serve as an invitation for endless ameneftaetitg)
no new facts or law. The deadline doesnetieveplaintiff of the required Rule 15 showing.
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filed two motions to dismiss arfthveansweredlaintiff’s currentlyoperativesecond amended
complaint. Plaintiff's failure tassert her propos&RISA/ADA severance claim earlier in this
litigation, whereplaintiff hadessentially made all the relevant assertions and had repeatedly cited
the relevant law, reflectslack of diligence.

As detailed in the procedural history abovejmiff’'s severance claimhas been in play
throughout this litigationln her first complaint, plaintifnade, essentially, the sanaim she
attempts to add hereamelythat:

BSC]. . .] used the Americans with Disability ALt. .] to its own purposes by

finding a loophole through which it could (a) restructure her position; and (b)

attemptto excuse the Company’s refusal to offer her the benefit of severance,

which it offered to similarly situated employees.
(#1 1 76) Plaintiff further statedhat she had “initiated a request for severance bdnefitafter
shefully understood that her involuntary termination was not really due to Defendzadigity
to accommodatéer part time schedule.” (#1 1 79.) In support of her claim for brdable o
covenant of good faith and fair dealindriptiff stated thatlefendants “refus[ed] to provide to
her the severance benefit after proffering a pretextual reasoarftermination. . .” (#1 1 106.)
These assertions mirror plaintiff's proposedwiielaim. In their motion to dismiss certain
claims of plaintiffs first complaint, defendantsted among other points, a failure to exhaust
administrative rmedies as required by ERISA (#4710 n.4) an&RISA preemptionld. at 12
n.s.

Plaintiff's allegations regarding pretext and severanceeteed in her first amead
complaint. (#20 {1 82-8pPlaintiff's first amended complairaiso specifically referencdfiSCs
ERISA planandplaintiff's failed attempt to receive benefif®llowing the proceures set forth

in the Company’s official ERISA severance plaf#2011 64, 66-67, 123-4 pefendantsnoved

to dismiss portions dflaintiff's first amended complain¢#21, 22.) In its Report and



Recommendation, the court noted that Count Il woulthtezpreted “as though she asserts
[defendant’s] failure to provide ERISA or unofficial severance benefitsitates! a violation of
the ADA.” (#28 at 13-14 n.7.) The court also recommended denpioitiff’'s severancéased
contract claim (#28.)

Even before thalistrict court adopted the Report and Recommendatitamtiff filed a
motion to file a second amended complaint3@#81.Y While the motion was granted in part
and denied in part (#41plaintiff’'s second amended complaint as filed clartiat she was
denied severance, referencing both ERISA and BSC's “Off Book Severance P#N{Y(64-
71.) In Count lllof the second amended complapitintiff claimed defendastfailed to pay
severance after Ms. Drachman “follow[ed] the procedurefosaé in the Company’s affial
ERISA severance planid. 1 119 despite paying severantenon-disabled employees, in
violation of the ADA,id. 11 116, 121Plaintiff asked for severance benefits in her pr&yer
relief under Claim lllId. at 23 (C)(1) Given the content ofl@intiff's prior three complaints
defendants’ responses to theand plaintiff's insufficient explanation for hlemgthy delay,
plaintiff has not acted diligentlfBecause plaintiff's motion so demonstrably reflectdue

delay and lack of diligence, the court need not reach the issue of futility.

® To the extenplaintiff’'s second amended complaint responded to the court’s Report and
Recommendation, and third amended complaint responds to the court’s adoption of the Report,
the court notethat it “cannot allow its orders of dismissal to serve simply as advisory opinions
and then allow plaintiffs to make new allegations in an amended complaint that colulduevit
diligence, have been made long adgédmilton v. Bean609 F. Supp. 325, 328 (W.D. Tenn.
1983),aff'd, 745 F.2d 1034 (6th Cir. 1984).

® Were the court to adess futility, it appears that plaintif ERISA and ADA claims are futile.
Plaintiff's ERISA claim does not plead the required prohibited employmepoinaas it focuses
solely on mscharacterization, and asseatslaim for benefits under Section 510, which provides
equitable reliefvhere other relief is unavailablestead of under Section 502 (a)(@eVarity
Corp. v. Howe516 U.S. 489, 512, 515 (199@)aintiff's ADA claim fails because the provision
at issue is not discriminatory; it provides for an offset that would result in bgnefits paid.
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V. Conclusion.

For the above reasondamtiff’'s M otion for Leave to Fil&hird AmendedComplaint

(#61) is DENIED.

/s I M. Page Kelley
M. Page Kelley
November 16, 2017 United States Magistrate Judge

SeeEEOC Directive No. 915.003 (Oct. 3, 2000itps://www.eeoc.gov/policy/docs/benefits.html
(“If the empoyer has provided equal benefits, there is no ADA violatjon.”
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