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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ANGEL ECHAVARRIA,
Plaintiff,
V. Civil Action No. 16€v-11118ADB

J.MICHAEL ROACH et al.,

Defendans.

L R R R . S .

MEMORANDUM AND ORDER ON MOTIONSTO DISMISS

BURROUGHS, D.J.

Plaintiff Angel Echavarria brings this case pursuant to 42 U.S.C. § WB&3. Gen.
Lawsch. 12, § 111, and Massachusetts state common law, alleging that Defendants acgrre
former officers of the Lynn Rige Department and the Massachusetts Stateé?ahdthe City
of Lynn, violated his civil rights by engaging in unlawful conduct duangnvestigation that led
to his wrongful conviction for murder. Currently pending before the Court are seven niotions
dismiss filed by Defendant®shn Hollow and the City of Lynn; JeghRowe Michael Cooney
John GarvinNorman Zuk Russell Gokas, Raymond Guillermo, Charles Luise, and John
Scannell and JMichael RoacHECF Nos. 44, 51, 54, 56, 58, 71, 78]. For the reasons set forth
below, the Court grants the motions in part and denies them in part.

. BACKGROUND
The followingfacts aredrawn from he complaint, thallegationsof which are taken as

true for purposes of evaluating the motions to disndssRuivo v. Wells Fargo Bank, 766 F.3d

87, 90 (1st Cir. 2014).

In January 1994, Daniel Rodriguez was shot and killed in an apartment in Lynn,
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Massachusetts. Dantelas a drug dealer, and the apartment where he was killed was known as
a place where people could buy drugs. On the night of the murder, Daniel and his brother,
Isidoro Rodriguez, arrived at the apartmeherethey discovered two armed men holding
several people hostage inside the apartment. The men tied Isidoro up with a ptaredqmut
him in a bedroom; Isidoro was not harmed during the incident. The men took Daniel to the
bathroom, where he was shot in the head.

Later thatnight, Defendanfspresented Isidoro with two photo arrays, and both times,
Isidoro identified Mariano Bonifacio as one of the killers. Plaintiff allegasBrefendants did
not record this identification in their reports and instead sought to discredit th&adaan.
Plaintiff claims that Defendants were aware that Bonifacio could have beefitbee o
perpetrators becausefew weeks before Daniel’s murder, he was arrested for an attempted
murder with a similamodus operandi that occurred within half enile of the apartment where
Daniel was murdered. Plaintiff alleges that Defenduaiisheld information about Bonifacio
from Plaintiff whichhe could have used in his defense.

More than a week after Daniel’'s murder, Plaintiff was at a barbershommwiith his
friend Juan Rodriguez when Isidoro approached Plaintiff and asked his name. Rliaimdt
know Isidoro, but the two exchanged pleasantries, and Isidendeft the barbershop. Later that
day, Plaintiff and Rodriguez were eating dinner at a restaurant in Lynn whendhey
approached by Defendants, who asked Plaintiff and Rodriguez to step outside. Odeg outsi
Defendants asked Plaintiff and Rodrigufethey had been involved in Daniel’s murdehey

both denied any involvement in or knowledge of the crime. Defendants took down Plaintiff and

! The Court will refer to Daniel and Isidoro Rodriguez by their first namesdier &0 avoid
confusion.

2 The complaint frequently refers to “Defendsirwithout identifying the particular defendants
involved.



Rodriguez’s personal information and allowed them to leave. The next morning, Defendants
arrested Plaintiff for Daniel’s murder. They informed Plaintiff that I1sadweid identified him as
one of Daniel’s killers. Rodriguez was also accused of the crime.

Plaintiff alleges that Defendants manufactured a false identification from Isidordyand t
they wrote false police reporitgtentionally misrepresentirtpe identification. Plaintiff also
claims that tk photo array and live linewgherelsidoro identified Plaintiff were unduly
suggestive. Plaintiff asserts that Isidoro had previously provided a descriptienpdrpetrator
that did not match Plaintiff, and furthermotieat Isidoro had cognitive linations, a language
barrier, and was intoxicated by drugs. Plaintiff also claims that Defenhdgnatred evidence that
Plaintiff was not involved in the crimencluding that there was no evidence found at the crime
scene or at Plaintiff's house that would connect Plaintiff to the mardethatPlaintiff had an
alibi andmultiple witnesses could verify that he was at home with family and friendsnim. Ly

A year after the murder, Defendants visi€eary Sevinotin prison. Sevinor was
allegedly present in the apartment at the time of Daniel’'s murder, but the pploresrdrafted
near the time of the crime did not identify h&te a witness. Defendants presented Sevinor with a
photo array and he identified Plafhtas one of Daniel’s killers. Plaintiff alleges that Defendants
used unduly suggestive techniques to convince Sevinor to falsely implicate PI8mtifior's
identification was introduced as evidence in Plaintiff's trial.

In 1996, Plaintiff was convied of firstdegree murder and other crimes and sentenced to
life in prisonn Rodriguez was acquitted. Plaintiff spent more than 21 years in prison. In April
2015, a Massachusetts Superior Court ruled that Plaintiff was entitled to aalelmérto

ineffective assistance of counsein June 2015, the Commonwealth of Massachusetts entered a

3 Commonwealth v. Echavarria, No. 1994-2407, 2015 WL 1947741, at *5 (Mass. Super. Apr. 30,
2015). Although the complaint does rstétethe basis on whicRlaintiff's new trialmotion was




nolle prosequi, dropping all charges against Plaintiff.

Plaintiff brings claimsunder 42 U.S.C. § 1983 for violations of his right to due process
(Count I); maliciougprosecution (Count Il); conspiracy to deprive him ofduosastitutional rights
(Count Ill); and failure to intervene (Count Ngnd under Massachusetts state common law for
malicious prosecution (Count V); negligence (Count VI); intentional inflictioenadtional
distress (Count VII); negligent infliction of emotional distress (Count VIII)i censpiracy
(Count X);respondeat superior (Count Xl); and indemnification (Count XII). In addition, he
brings a claim for a violation dflass. Gen. Lawsh. 12, § 11[Count IX).

. DISCUSSION

A. Standard of Review

To evaluatea motion to dismiss for failure to state a claim under Federal Rule of Civil
Procedure2(b)(6), the Court musttcept as true all welleaded facts alleged in themplaint

and draw all reasonable inferences therefrom in the pleddeor.” A.G. ex rel. Maddox v. v.

Elsevier, Inc. 732 F.3d 77, 80 (1st Cir. 2013) (quoting Santiago v. Puerto Rico, 655 F.3d 61, 72

(1st Cir. 2011). The complaint must set fortla$hort and plain statement of the claim showing
that the pleader is entitled to relieiind should “containgnough facts to state a claim to relief

that is plausible on its facé Id. (quotingFed.R. Civ. P. 8(a)(2)and_Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (20Q7)To cross the plausibility threshold a claim does not need

to be probable, but it must give rise to more than a mere possibility of lidlBitgjales v.P.R.

Ports Auth., 682 F.3d 40, 44-45 (1st Cir. 20#jng Ashcroft v. Igbal, 556 U.S. 662, 678

(2009). “A determination of plausibility isa contextspecific task that requires the reviewing

grantedthe Court takes judicial notice of this faSeeHaley v. City of Boston, 657 F.3d 39, 44
(1st Cir. 2011) (in evaluating motion to dismiss, courts may condidets“susceptible to
judicial noticé).




court to draw on its judicial experience and common séniske at 4 (quoting_lgbal, 556 U.&t
679. “[T]he complaint should be reaas a whole, not parsed piece by piece to determine

whether each allegation, in isolation, is plausibiéernandezCuevas v. Taylor, 723 F.3d 91,

103 (1st Cir. 2013) (quotin@casieHernandez v. FortunBurset 640 F.3d 1, 14 (1st Cir.

2011).
“The plausbility standard invites a twetep pavané.Maddox, 732 F.3at 80. First, the
Court “must separate the complamtactual allegations (which must be accepted as true) from

its conclusory legal allegations (which need not be creditétl (quotingMoralesCruz v.

Univ. of Puerto Rico, 676 F.3d 220, 224 (1st Cir. 2012)). Secondly, the Qoust Hetermine

whether the remaining factual content allowsemsonable inference that the defendant is liable
for the misconduct alleget Id. (quotingMoralesCruz 676 F.3cat 224).
B. Sufficiency of the Allegations

1. Individual Defendants

The individual defendantggue that the complaint is insufficient because it fails to state
which particulardefendant is alleged to have committed which specific act. Plaintiff concedes
that he has not identified the roleezch defendant, but argues that he has sufficiently alleged
the conspiracy as a whole. Further, he contends that Defendants had ananoestnceal their
misdeedsthatthey are in sole possession of relevant factual informatiorthabhthe complaint
adequately puts Defendants on notice as to what misconduct is alleged.

In a8 1983case,'each Government official, his or her title notwithstanding, is only

liable for his or her own miscondutigbal, 556 U.Sat677. see als@Brown v. Montoya, 662

F.3d 1152, 1163 (10th Cir. 201 Personal liabilityunder § 1983 must be based on personal

involvement in the lleged constitutional violatiofi. (citation omitted)). Each defendant must



have personally participated in, encouraged, condoned, or acquiesced inialgtiiiseg

conduct! RemusMilan v. Irizarry-Pagan 81 F. Supp. 3d 174, 178 (D.P.R. 20MWhile

supervisory liability is available, fties only where an ‘affirmative link between the behavior of
a subordinate and the action or inaction of his supervisor’ exists such that ‘the suervisor

conduct led inexorably to the constitutional violatidiMaldonado v. Fontanes, 568 F.3d 263,

275 (1st Cir. 2009) (quoting Pineda v. Toomey, 533 F.3d 50, 54 (1st Cir)2008)

In this casgPlaintiff is not attempting to claim that all Defendants are liable for the
actions of a few; rather, Plaintiff asserts he is unable to know, without furtoewvdry, which
Defendant committed or participated in which particularlacsimilar circumstances, other

courts have allowed comparable allegations to proceed to disc®em@uadrado v. Wall, No.

CA 08305 ML, 2010 WL 1499589, at *2 (D.R.I. Mar. 9, 2010) (holding that althoitgh hot
clear from the Complaint which two officers allegedly gouged plaiatéfles . . or which
officers were included in thiéhey' in plaintiff's allegation” that the officers kicked hirfsuch
level of specikity is not required to show that the pleader is entitled to relief or to provide

Defendants fair notice of the claims against themeport and recommendation adoptsd, CA

08-305 ML, 2010 WL 1372700 (D.R.I. Apr. 5, 201®itchell v. Rappahannock Rddlail

Auth., 703 F. Supp. 2d 549, 559 (E.D. Va. 2010) (denying motion to dismiss even though
complaint referred to “all defendants” and did not specify which defendantsesp@nsible for

specific incidents)Carter v. Newland, 441 F. Supp. 2d 208, 213-14 (D. Mass. 28l06)yihg

complaint that described “collective actions or omissions” of defendants tovgaréor
“although thin on detail,” because it provided sufficient notice to defendants).
Similarly, courts often permit claims against John Befendants to proceed to

discovery.SeeBillman v. Indiana Deg’of Corr, 56 F.3d 785, 789 (7th Cir. 1995) (holding that




“[i] f a prisoner makes allegations that if true indicate a significant likelihood tinagose
employed by the prison system has inflicted cruel and unusual punishment on him, and if the
circumstances are such as to make it infeasible for the prisoner to identggitiedne before
filing his complaint, his suit should not be dismissed as frivolous,” and explaining that the
principle applies “to any case in which, usually because the plaintiff has been injuhed as
consequence of the actions of an unknown member of a collective body, identificatien of t
responsible party may be impossible without pretrial discdyehy addition, where a plaintiff's
inability to identify which defendants committed which specific acts is dueringedefendants’

alleged misconduct, courts tend to read the complaint more gene®esBaldivar v. Racine,

818 F.3d 14, 23 (1st Cir. 201¢)I] n cases in which a material part of the information needed is
likely to be within the defendant’s contrglpme latitude may be appropriate in applying the

plausibility standard.” (citation omitted)Burley v. Gagacki, 729 F.3d 610, 622 (6th Cir. 2013)

(upholding finding of liability even though plaintiffs were unable to identify whiticers
entered their home, because defendants’ “intent to coftbealidentiied contributed to
plaintiffs’ impaired ability to identify thei).

Here Plaintiff is facel with the daunting prospect of obtaining evidence concerning
events that occurred more than twenty years ago. Furthermore, if Plaintffect that
Defendants fabricated and concealed evidence, such agyidesfendants would add to
Plaintiff's diffi culty in acquiringthe evidence necessary to prove his claimaddition, it
appears Plaintiff is correct that much of the information he seeks is in the ssdsg08 of
DefendantsPlaintiff has identified a discrete group of Defendants that he reasonaklyelsel
participated in the conduct that forms the basis of his claWhde hecould have listed each

Defendant by name in each clairather thameferring to Defendants collectivelghisis not



enough to render his claims implausible. Further, as Plaintiff pointaatide is not a
significant issue where Defendants are aware of their job resporesliliting the time in
guestion and their individual actions as tihehate to the investigain and prosecution of
Plaintiff. In sum given the facts of this case, the time that has elapsed, and the alleged
misconduct by Defendants, the Court concludes that the comgdantatirs sufficient factual
detail to indicatea plausible claim for reliefral to put Defendants on notice of the claims being
made against thefh.
2. City of Lynn

Defendant City of Lynn claims that Plaintiff has not sufficiently allegetittiexe is a
direct causal link between the alleged policies and customs of the Cypmfand the alleged
deprivation of Plaintiff's constitutional right&lthough “a municipality cannot be held liable
under § 1983 on igespondeat superior theory” 8 1983 does impose “liability on a government
that, under color of some official policygdusesan employee to violate anothertonstitutional

rights” Monell v. Dep’t of Soc. Servs. of City of New York, 436 U.S. 658, 691-92 (19[A)

plaintiff must show that the violation occurred as a result of the municigaptlicy or

4 Similarly, tothe extent that Plaintiff intends to assert that particular defendants deeakiab
supervisors, these allegations are also sufficient to survive the motions to digraigamplaint
states that the officers acting as supervisors facilitated the alleged miscovehecavare of it,
and approved itnlthe circumstances of this case, these allegatiorsuffirgient to state a claim
linking the supervising officials to the constitutional violatioRgrthermore, Plaintiff's
conspiracy claim may proceed because Plaintiff alleges that Defendantsiadiadttally,

jointly, and in conspiracy with one anothand that they acted “in concert with other co
conspiratorsto deprive Plaintiff of his constitutional righf&€CF No. 1 11 66, 85, 95, 108, 130]
(“Compl.”). Given thecircumstances of this case, and for the reasons discunsedhese
factual allegations are adequate to state a claim for rékelVilliams v. City of Boston771 F.
Supp. 2d 190, 205 (D. Mass. 201fgrmitting civil rightsconspiracy claim tproceed even
though complaintlid not set forth specific facts pertaining to all elements of conspiaacy
noting that “[{he agreement that rests at the heart of a conspiracy is seldom susceptielet of d
proof: more often than not such an agreemangtrbe inferred from all the circumstances”
(quoting_Earle v. Benoit, 850 F.2d 836, 843 (1st Cir. 1988)




custom.” Ereeman v. Town of Hudson, 714 F.3d 29, 38 (1st Cir. 2013) (quoting Monell, 436

U.S. at 694).

The complaintn this caseallegeshat the deprivations of Plaintiff's constitutional rights
were caused by the official policies, practices, and customs oftshefCynn and the Lynn
Police Department, as well as by the actions of the final policymaking officralsdaity and
its police department [ECF No. 1 T 75] (“Compl.”), and further, that the city proredigales,
regulations, policies, and procedsirelated to police investigations that were implemented by its
employees and agents, including the individual defendah®Y 76-77. In addition, Plaintiff
claims that the city had notice of widespread practices by its officers and ageatsvhich
individuals suspected of criminal activity were deprived of exculpatory evidarntaere
falsely implicated in crimes, including through the fabrication of evidgtiat these practices
were so pervasive that they constituted the de facto policy oftyheund that municipal
policymakers “exhibited deliberate indifference to the problem, theriédgtigely ratifying it.”

Id. 171 78-80. Lastly, the complaint alleges that the policies, practices, and custoehever
“moving force” behind the violations éflaintiff's constitutional rightsld. §{ 8183.
The allegations above are sufficient to survive the motion to dismiss. AsfPfzoirits

out, similar allegations were found to be sufficient in Haley v. City of Boston, 657 F.3d 39, 51—

53 (1st Cir. 2011). In that case, the plaintiff claimed the Boston police had a standtgg pol
“under which Boston police officers regularly kept helpful evidence from crirdefendants

an assertion that the defendant vigorously dispudeat 52. The court allowed the claim to
proceed to discovery, because the motion to dismiss sgageither the time nor the place to
resolve the factual disputes between the patteasl whether the plaintiff could “prove what he

has alleged is not thesue” Id.



The city argues that because the Massachusetts superior court grantétistiaotion
for a new trial due to ineffective assistance of counsel, and not for a failpreduce

exculpatory evidence or for a due process violaseeCommonwealth v. Echavarria, No.

1994-2407, 2015 WL 1947741, at *5 (Mass. Super. Apr. 30, 2015), it is not reasonable to infer a
causal link between any policy or practice of the City of Lynn and thgealldeprivations of
Plaintiff's constitutional rightsAlthoughthe court did not grant Plaintiff a new trial based on

due process violations or wrongful suppression of evidence grounds, this does not prove that
these errors did not occur. Furthermore, the opinion makes it clear that the coeridusl s

doubts about Plaintiff’'s convictiomlescriling the evidence against him as “weak,” stgthat

Isidoro’s testimony waspgroblematic in more ways than one,” andingthat there were

“significant weaknesses” in Sevinor’s identificatida. at *12.

The city al® argues that in Massachusetts, district attorneys control the investigation of
homicides and bear the burden of producing exculpatory evidence, and it is thus not possible to
infer a causal link between the city’s policies and practices and any gbaostt deprivations
suffered by Plaintiff. At the motion to dismiss stage, however, the Court is requilagdet
Plaintiff's factual allegations as true, and here, Plaintiff has alleged thatpglice officers
participated in the investigation and thatippmakers acting on behalf of the city implemented
rules and procedures concerning criminal investigations that resulted in the i@poba
Plaintiff's constitutional rights. Furthermore, even if it is true that the prasecordinarily
takes the lad in investigating homicides, it is certainly possible that city employees were
involved in this particular investigation and that they fabricated evidencédeat fa divulge it to
the prosecution.

Lastly, the city claims that because Plaintiff allegesconduct by multiple separate

10



actors, it is not possible to determine what misconduct is attributable to the municipadity
allegations in paragraphs 75 through 83 of the complaint, however, specificallioréfercity,
describe its policies andartices, and explain how those policies resulted in the deprivation of
Plaintiff's constitutional rights. In the case that the city cites to supporgisreent, this was not
the caseSeeFreeman714 F.3dat 38 (“The complaint alleges misconduct fronamy separate
actors, but gives no guidance about which acts are properly attributable to thgahunic
authority”). Accordingly, the complaint adequately describes the asserted baémefl
liability against the City of Lynn.

C. Statute of Limitations

Defendants Cooney, Hollow, Gok&jillermo, Luise Roach, Roweand Scannekrgue
that Plaintiff's 81983claims, except for his malicious prosecution claim, are barred by the
applicable statie of limitations.” There is no federal statutelohitations for § 1983 claim$
but instead, “8§ 1983 borrows the forum statgtatute of limitations for personal injury claims,”

which in Massachusetts is three yedtsGunigle v. City of Quincy, 944 F. Supp. 2d 113, 119

(D. Mass. 2013)The date of acaal for 81983 claims, howeverjs a question of federal law

that isnot resolved by reference to state law.” Wallace v. K&#9 U.S. 384, 388 (2007). Under

the rule set forth in Heck v. Humphrey, 512 U.S. 477, 486-90 (1994), a plaintiff may not bring

suit under 8§ 198%/here his claims would implicate the validity of a criminahviction unless
that conviction has been reversed or vacated, and thus “a 8 1983 cause of action for damages
attributable to an unconstitutional conviction or sentence does not accrue until the aororicti
sentence has been invalidated

In this case, Plaintiff's claimsthat Defendants fabricated evidencd anthheld

exculpatory evidenee-necessarily implicate the validity bfs convictionSeeSkinner v.

11



Switzer, 562 U.S. 521, 536-37 (2011) (“claim that sounds uBdady v.Marylanddoes indeed

call into question the validity of the conviction” (quoting Amaker v. Weiner, 179 F.3d 48, 51 (2d

Cir. 1999); Heck 512 U.Sat479, 486-87, 49(petitioner’s claims that police destroyed
exculpatory evidence and used an unconstitutional identification procedues edltad into

guestion the lawfulness of his conviction); Figueroa v. Rivera, 147 F.3d 77, 80 (1st Cir. 1998)

(8 1983claim that policé'spun a web of lies coerced witnesses, and conceateddeeds

barred by Heclbecause conviction had not been overturn@ttite v. Bennett, No. 0&v+30108-

MAP, 2002 WL 32166533, at *3 (D. Mass. Sept. 10, 2003) (8 t8&®laint that asserted
defendants had withheld exculpatory evidence and provided false testimeanty‘clleges the
invalidity of Plaintiff's conviction”)®> As suchHeckapplies to Plaintiff's claimsyhich
thereforeaccruel whenhis motion for a new trial was granted.

Defendang Hollow and the City of Lynn argue in their reply brief that Plaintiff should
notbe protectedy Heck becausélaintiff became ineligible for federal habeas corpus relief by
2000° This argument is unsupported by caselaw, and Defendants hastatedta clear reason
to imposea Catch22 upon Plaintiff whereby any 8 1988it that implicated the validity of his
conviction would have been barred Hgck prior to the date his motion for a new trial was
granted, but also foreclosed after that point becawgasitoo late to file anoot habeas corpus
petition.Defendants cit&igueroafor the proposition that “the impugning of an allegedly
unconstitutional convictiom a separate, antecedent proceefisjca prerequisite to a resultant

section 1983 actiofor damages but they fail to note that this quotation comes from a section

® Plaintiff correctly points out thavallace v. Katp549 U.S. 384, 393-94 (2007) concerned the
date of accrual for 8 1983falsearrest claim whilk did not impugn an existing conviction, and
thus has only limited relevance to the present case.

® Defendants have not indicated whether Plaintiff filed a federal habeas corpios petany

time.

12



discussing the appellants’ attempt to “collapse the habeas proceedingsiirgedtien 1983
action, thereby creating a legal chimera through which they seek simultgrednsalidate
[the] conviction and to recover damageand involvesa casavhere the criminal defendant’s
conviction had not been reversed or vacated but could no longer be challenged through a habeas
corpus petitiorbecausdnewas deceaseftigueroa 147 F.8l at79-81 (emphasis omitted). Here,
Plaintiff’'s conviction was vacated, ahe has not attempted to conflate a habeas corpus petition
with a§ 1983 suitTo the extent Defendanistendto argue that the filing of a timely habeas
corpus petition should keeprerequisite tobtaining the protection d¢ieck they have notited
case or othepersuasive sourcé® support thisassertionFurthermore, the Court notes that,
pursuant taHeck Petitioner’s cause of action did not accrue until his motion f@avatrial was
granted; therefore, the issue is not whether equitable tolling applies, as Ddgangay, but
rather, when his cause of action came into bé&egHeck 512 U.Sat 489-90 (declining to
address equitable tolling issue beca®4®83claim did not arise until conviction was
invalidated).

Accordingly, Plaintiff's suit is not barred by the statute of limitatioR&intiff's claims

did not accruentil, at the earliesthe date his motion for a new trial was granted, April 30,

" Defendants cite a law student note that discussas‘Heck operatgs] in cases involving
convicted criminals who are ineligible for habeas corpus,” which does not apehiress
cases in which the conviction has been reversed or vamatgide ofederal habeasorpus
proceedingsand which also concludehat the favorable termination requirement shondd
apply to individuals who are ineligible for habeas but seek to challenge theutmmstlity of
their criminal conviction or sentenceNbte, Defining the Reach of Heck v. Humphrey, 121
Harv. L.Rev. 868, 869, 889 (2008mphasis addedpefendants also cite an article describing
a Venn Diagram in which a small circle of “habeas jurisdiction” claims sits withimerlaircle
of potential constitutional violationgandwhich states that tremal-circle “habeas jurisdiction”
claims are not permitted to proceed under 8§ 1B88don BradshawThe Heck Conundrum,
2014 B.Y.U. L. Rev. 185, 207-208 (2014). Again, this article does not appear to adcdess
which obtainingfederal habeas corpusigdlis unnecessarigecause the conviction has already
been reversed or vacated by a state court

13



2015.SeeCommonwealthv. Echavarria, No. 1994-2407, 2015 WL 1947741, at *1 (Mass.

Super. Apr. 30, 2015). The present lawsuit was filed on June 15, ®ompl, well within
the threeyear limitations period.

D. Qualified Immunity

The individual defendantdaim that they are qualifiedly immune to some or all of the
federal claims brought against theftdnder the doctrine of qualified immunity, police officers
are protectedfrom liability for civil damages insofar as their conduct does not violatelglear
estblished statutory or constitutional rights of which a reasonable person would have known.’

Mlodzinski v. Lewis, 648 F.3d 24, 32 (1st Cir. 2011) (quoting Pearson v. Callahan, 555 U.S.

223, 231 (2009)). Qualified immunity is not merely a defense to liability, but rdtledds a
police officer from suit altogetheld. The First Circuit employs the following analysis to
determine whether a defendant is entitled to qualified immunity:

(1) whether the facts alleged or shown by the plaintiff make out a violation of a

constitutional right; and (2) if so, whether the right was clearly establiliashthe

time of the defendant’s alleged violation. The second prong, in turn, has two parts.

We ask(a) whether the legal contours of the right in question were sufficiently clear

that a reasonable officerowld have understood that what he was doing violated

the right, and (b) whether in the particular factual context of the case, a tdasona

officer would have understood that his conduct violated the right.
Id. at 32-33(citations omitted).

As an initial matter, Defendants argue that Plaintiff has not alleged facts that mhake o
violation of a constitutional right for the same reasons that thexedripat the factual
allegations set forth in the complaint were insufficient to state a chsmiscussedupra, the
Court has concluddbat the factual recitation of the complaint is sufficient to state a claim, and

accordingly, Defendants are notidetl to qualified immunity on this basis.

Defendantslso contendhat Plaintiff's due process claim is barred by qualified

14



immunity if the claim is based on a failure to disclose evidence in violation of Brady v.

Maryland 373 U.S. 83, 87 (1963), becauteBradyrule was not extended to evidence known

only to police officers until April 1995, bKyles v. Whitley 514 U.S. 419 (1995plaintiff's

claim, however, is thahe police officer defendants deliberately withheld exculpatory evidence.
Compl. 1 67Wheredeliberate suppressianinvolved, the First Circuit has explained that

“[t] here can be no doubt that, under the line of cases running from MoonBylatwBrady,

the law was firmly settlefby 1989]that a law enforcement officer may not deliberately suppress

material evidence that is favorable to a defenddhtiimgold v. Callahan, 707 F.3d 28, 43 (1st

Cir. 2013) In contrast, Defendantste passagesom Haley v. City of Bostorthatconcernedhe

“no-fault disclosure obligation,” which applies “irrespective of the good faith or bddithe

prosecutiori Haley v. City of Boston, 657 F.3d 39, 47-49 (1st Cir. 2011) (quotation marks and

citation omitted).The Haley court, however, went on to consider a deliberate suppression claim,
and concluded that it was clearly establishedr to 1972 thathedue processlauseprotects
against the deliberate suppression of evidence by police offideas.49-50. Moreover,
Defendants’ briefing appears tiacitly acknowledge that if Plaintiff's claim is for deliberate
suppression, they are not entitled to qualified immunity on that claim.

Next, Plaintiff correctly asserts that the right not to be framed by law enf@rmt agents
was clearly established thte time of the investigation and prosecutioithis caseln Limone v.
Condonthe First Circuit explained thaif‘any concept is fundamental to our American system
of justice, it is that those charged with upholding the law are prohibiteddetiberately
fabricating evidence and framing individuals for crimes they did not comBTi2 F.3d 39, 44—
45 (1st Cir. 2004). The court determined that “the right not to be framed by law enforcement

agents was clearly established in 196d."at 45, decdes prior to the events that gave rise to this

15



case. To the extent that adgfendantmplicitly argueghat qualified immunityshields hinfrom
a claim that Defendants fabricated false evidence and used it to coninatfPRiaintiff may
proceed withsuch a claim.

The individual defendants also contend that the malicious prosecutionslsamed by

gualified immunity, and they appear to be correctHlémnandez"uevas v. Taylotthe First

Circuit chronicled the long history of cagbat addressedhether theConstitution affords a

right to be free from malicious prosecution. 723 F.3d 91, 98-99 (1st Cir. 2013). The court went
on to hold that the Fourth Amendment guarantees the right to be free from malicious
prosecution, and thusnalde] explicit what has long been implicit in our case .lald. at 99—

100. Prior to thédernandezCuevaddecision, the First Circuit had described it as an “open

guestion whether the Constitution permits the assertion of a section 1983 claimi¢omusal
prosecution on the basis of an alleged Fourth Amendment violation,” and accordindlihdtel
“[s]uch uncertainty in the legal landscape entitles state actors to qualified immBRoityiguez-

Mateo v. Fuenteggostini, 66 F. App’x 212, 214 (1st Cir. 2003) (quotidgpves v.

McSweeney241 F.3d 46, 54 (1st Cir. 20013ee alsdVilliams v. City of BostonNo. 1:10€V-

10131, 2012 WL 5829124, at *10 (D. Mass. Sept. 21, 2012) (holdingdhatitutional right to

be free from malicious prosecutiarasnot clearly establigtd in 2002, and thus defendants

entitled to qualified immunity in 8983suit); Bloomquist v. Albee, 421 F. Supp. 2d 162, 186
(D. Me. 2006)defendants entitled to qualified immunagainst 8 1988laim for malicious
prosecutiordue to lack of clarity ifFirst Circuit as to whether right to be free from malicious

prosecution was clearly establisheShteppard v. Aloisi, 384 F. Supp. 2d 478, 491 (D. Mass.

2005)(8 1983 malicious prosecution claim barred by qualified immunity because right not

clearly estabthed as of 2000). Since the Fourth Amendment right to be free from malicious
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prosecution was not clearly established until 2013, the individual deferadardstitled to
qualified immunity from Plaintiff's 81983claim that Defendants engaged in malicious
prosecution of him in violation of his constitutional rights in or before £996.

E. | ssue Preclusion

Defendants Garvin, Hollow, Gokas, Guillermo, Luise, Roach, R8eannelland Zuk
argue that Plaintiff's claims concerning the validity of the identifications mga@&ebinor and
Isidoro are barred by issue preclusfdhis “well-establishetthatthe doctrine of issue

preclusiomappliesto civil rights claimsbrought under § 1983. Johnson v. Mahoney, 424 F.3d 83,

93 (1st Cir. 2005]citing Allen v. McCurry, 449 U.S. 90, 96 (1980)Féderal courts must give

to statecourt judgments the same preclusive effect as would be given by the courtstafahe s

from which the judgments emergédd. (citing Kremer v.Chem. Constr. Corp., 456 U.S. 461,

466 (1982) andllen, 449 U.S. at 96). In Massachusetts, the “doctrine of issue preclusion
provides that when an issue has been actually litigated and determined by a validiand fina
judgment, and thdetermination issential to the judgment, the determination is conclusive in a

subsequent action between the parties whether on the same or differentJdanse’v. Palmer

766 N.E.2d 482, 487-88/@ss.2002) (quotation marks and citation omitted).

8 BeforeHernandeZCuevaswas issuegdsome district courts in this circuilied on decisions

from other circuits or on logical inferente determinghat qualified immunity did not shield
defendants from claims of malicious prosecuti®aeColon-Andino v. Toleddlavila, 634 F.
Supp. 2d 220, 238 (D.P.R. 2009) (explaining that “[t]here is no ddldit’actions constituting
malicious prosecutionsuch as fabricating evidenemlate the Fourth Amendment, and thus
holding that the defendants were not protected by qualified immunity); RodE&gteas V.
SolivanDiaz, 266 F. Supp. 2d 270, 282 (D.P.R. 2003) (holding that “the parameters of the right
to be free from malicious prosecution were sufficiently clear” in 20B@g “the near unanimity
among the Circuits and concluding that the defendants were not entitled to qualified
immunity). But gven theFirst Circuit casespecifically describing the issue as an “open
guestion” and holding that defendants were thus entitled to qualified immunity, thasCourt
unable tadeterminethat the right was clearly establishgdor to HernandezCuevas

® The defendants additionally argue that the claimsimebarred, but for the reasons discussed
supra, the Court determines that the claims are timely.
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In Johnson, the plaintiff was convicted of murder, but later exonerated, and he
subsequently brought a 8 1988se allegingnter alia, that the defendant police officers had
withheld exculpatory evidencé24 F.3dat 8. The court determined that his claim concerning
the exculpatory evidence was barred by issue preclusion because the Magsashpssne
Judicial Court (“SJC”) had previously ruled on the same argument dirdat appeal ofiis
murder convictionld. at 95. Johnson relied on the fact that the SJC found that the withholding of
evidence was wrongful, and “went out of its way to condemn the withholding . . . in strong terms
more appropriate to a constitutional wrong than to a mere technical discoveyyereor
thoughthe SJQultimatelyfound that the withholding was not prejudicial. at 94-95.

Herg the circumstances of the SJC'’s ruling concerning Sevinor’s identification do not
differ substantiallyfrom those of Johnson. In Plaintiff's appeal of his murder conviction, the SJC
upheld therial court’s determination that Sevinor’s pretrial identification was sot “
unnecessarily suggestive and conducive to irreparable mistaken identificatotheay t

[Echavarrialdue process of law.” Camonwealthv. Echavarria, 703 N.E.2d 1137, 1138ass.

1998)(citation omitted) This statement indicates that the SJC recognized the constitutional
implications of Plaintiff's challenge to the identification procedure, andrtieless ruled
against him on this issue. Thus, the elements of issue prechusigatisfied the issue was
litigated anddetermined by a final judgment, and the determinatiasessential to tht
judgment.Accordingly, Plaintiff is precluded from advancing any claim that Set@metrial
identification was unduly suggestive.

The SJC'’s discussion of Isidoro’s identifications, however, is on different footmg. O
that issue, the SJC ruled onthat Plaintiff's trial counsel was not ineffective for not moving to

suppress Isidoro’s identificationSchavarria 703 N.E.2dat 1139-40Massachusetts law
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imposes a high bar to succeed on an ineffective assistance of counsel claim. Threisbask
whether there was a “serious failure” by counsel, which mesergtis incompetency,
inefficiency, or inattention of counselbehavior fallng measurably below that which might be

expected from an ordinary, fallible lawyeCbnmonwealthv. Diaz, 860 N.E.2d 665, 669

(Mass.2007) (quoting Commonwealth v. Shuman, 836 N.E.2d 1085, M82s(2005). “A

tactical decision by trial counsel is caesied ineffective assistance only if such a decision was
manifestly unreasonable when made."The SJC discussed Isidoro’s idénationsbriefly,

only as they related to the ineffective assistance ckamahif did notrecognizedirectly or
implicitly, any constitutional concernb these circumstances, issue preclusion does nat bar
claim by Plaintiff concerning the constitutionality of the circumstances surrounding Isidoro’s

identifications.SeeWade v. Brady460 F. Supp. 2d 226, 239, 241 (D. Mass. 200é¢lining to

apply issue preclusion where state court ruled on ineffective assistance @&l @bains but did

not consider underlying constitutional issue; atsbnoting inherent tension where, “[o]n the

one hand, 8 1983 was intended to protect the people’s federal rights against transgnefiseéons b
state, but on the other hand, federal courts are obligated by the doctrine ofal@kttgypel to

give preclusive effect to judgments by the very same entities”).

Although Plaintiff may not advance the specific claim that Sevinor’s identificatasn
unduly suggestive, Plaintiff may pursue algationghat other events that occurred during the
investigationand prosecutiomiolated his constitutional rights.

F. Federal Malicious Prosecution Claim

The individual defendantontend that Plaintiff'§ 1983claim for malicious prosecution
shouldbe dismissed because there is an adequate state law remedy available. This argument

misstates the current law on this issue. As discusg®d, in HernandezCuevasthe First
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Circuit explicitly recognized a Fourth Amendment right to be free fronicroak prosecution
actionableunder § 1983. 723 F.3at 99—100.Previously, the First Circuit had recognized a

malicious prosecution claim based substantive or procedural due procsessforres v.

Superintendent of Police of Puerto Rico, 893 F.2d 404, 408-09 (1st Cir. 1990), but the Supreme

Court foreclosed such claims in Albright v. Oliver, 510 U.S. 266, 275 (1B@thandez

Cuevas 723 F.3cat 98 The cases cited by Defendants, MeetwatiRoche rejected malicious

prosecution claims based on substantive or procedural due pbasessorthe holding in

Albright. SeeMeehan v. Town of Plymouth, 167 F.3d 85, 88 (1st Cir. 18998 1983 claim

for malicious prosecution as a deprivation of procedural due process is barredastene, the

statés tort law recognizes a malicious prosecution cause of acti®athe v. John Hancock

Mut. Life Ins. Co., 81 F.3d 249, 256 (1st Cir. 1996here s no substantive due process right

under the Fourteenth Amendment to be free from malicious prosecution, and the ayaliahilit
plainly adequateemedy under Massachusetts ldefeats the possibility of a procedural due
process clainmere. . ..” (citations omitted)):[O]verlapping state remedies are generally
irrelevant to the question of the existence of a cause of action under,8 @83 claim for a
deprivation of procedural due process is on different footing, because “what is unconsliisiti
the deprivation of [an interest in life, liberty, or propesyihout due process of law,” and so ft

is necessary to ask what process the State provided, and whether it wasticovashyt

adequate.Zinermon v. Burch, 494 U.S. 113, 124-26 (1990). Accordinglylatie of Meehan

and_Roche, that a federal malicious prosecution claim based on due process isheEeethw
adequate state law remedy is availadl@es not apply to Plaintiff's § 1988alicious
prosecution claim brought pursuant to the Fourth Amendment. Compls&eédeehan 167

F.3dat 88 @@cknowledging there is a possibility thga] 8 1983 malicious prosecution claim
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may be actionable under the Fourth Amendment,” and procetedarglyze claim as sucH

G. Failureto Intervene

The individual defendantggue that Plaintiff cannot bringga1983claim againsthem
for failure to intervendecause liability for failure to intervene only applies to excessive force
cases. Defendants are correct that First Circuit cases have primarily, iChusiwy,

concernedillegations ofailure to intervenén theexcessive forceontext SeeWilson v. Town

of Mendon, 294 F.3d 1, 6 (1st Cir. 20@2An officer may be held liable not only for his
personal use of excessive force, but also for his failure to intervene in apigropgamstances

to protect an arrestee from the excessive use of forbeslgllow officers’); Davis v. Rennie,

264 F.3d 86, 98 (1st Cir. 2001) (recognizing as “good law in our circuit” the proposition that
“[a]n officer who is present at the scene and who fails to take reasonable steps tdh@rotec
victim of another officer's use of excessive force can be held liable undems&g83 for his

nonfeasancgquoting Gaudreault v. Municipality of Salem, 923 F.2d 203, 20{XsB8Cir.

1990)); Martinez v. Colon, 54 F.3d 980, 985 (1st Cir. 19@ame). The Court is not aware,

however, ofany First Circuit case explicitly limiting failur-intervene claims to excessive
force casesdMoreover the First Circuit hasccasionallydescribed actionable failure to intervene

claimsin terms that could encompass a broad rangewdtitutional rightsSeeTorresRivera v.

O’Neill-Cance] 406 F.3d 43, 54 (1st Cir. 20057(law enforcement officer has an affirmative

duty to intercede on the behalf of a citizen whose constitutional rights are bemtgdil [his

or her]presencdy other officers.(emphasis omittedjguotingO’Neill v. Krzeminski 839 F.2d

9, 11 (2d Cir. 1989); Clark v. Taylor, 710 F.2d 4, 9 (1st Cir. 19&3liability under section

10 Although the First Circuit may not have clearly recognized a Fourth Amemtohight to be
free from malicious prosecution at the time that Plaintiff wasstigated and convicted, his
claim did not accrue until 2015, as discussgua.
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1983 may be imposed both for action that deprives a plaintiff of a constitutional rigiatrand

failure to act, when there is a duty to act, to prevent such a depriyademalsdValker v.

Jackson952 F. Supp. 2d 343, 352 (D. Mass. 20&8ncluding that it istnclear whether
liability may be imposed for failing to intervenean unreasonable seafth
In addition, sveral other circuits also describe an actionable claifailoire to intervene

in broad language that appears to go beyond excessivetmesSeeRandall v. Prince

Georges Cty, 302 F.3d 188, 204 (4th Cir. 2002)4] n officer may be liable under § 1983, on a
theory of bystander liability, ihe or she] (1) knows that a fellow officer is violating an
individual's constitutional rights; (2) has a reasonable opportunity to prevent thedrat (3)

chooses ot to act’ (footnote omitted); Yang v. Hardin, 37 F.3d 282, 285 (7th Cir. 2994Ar(*

officer who is present and fails to intervene to prevent other law enforcerieatsofrom
infringing the constitutional rights of citizens is liable under 8 19834 officer had reason to
know: (1) that excessive force was being used, (2) that a citizen has beeffialrljuatrested,
or (3) that any constitutional violation has been committed by a law enforteffielal; and the
officer had a realistic opportig to intervene to prevent the harm from occurripgAnderson

v. Branen 17 F.3d 552, 557 (2d Cir. 1994jrtilar threepart tesy; Bruner v. Dunaway, 684

F.2d 422, 426 (6th Cir. 1982)YA] law enforcement officer can be liable un@et983 when by
[his or her] inactiorfhe or shefails to perform a statutorily imposed duty to enforce the laws
equally and fairly, and thereby denies equal protection to persons legiyimedetising rights
guaranteed them under state or federal’lg@itation omited)). Thus, the Court cannot conclude
that Plaintiff's claims for failure to interverage not actionable merely because they do not arise
in an excessive force context

DefendantCooney additionallympliesthat he is entitled to qualified immunity frotime
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failure to intervene claim because the riglas not clearly established cases not involving
excessive forcePlaintiff responds that failure to intervene is a pathway to liability, not the
underlying constitutional violatiorgnd it is the constitutional right itself that must be clearly
established at the time of tdeprivation.While this theory has its merits, the First Circuas
reasonedh the excessive force contakit ‘the law was learly established in 1998 that” an
officer who was a bystandeh&d a duty to interveii@vhere another officer was using excessive
force.TorresRiverg 406 F.3dat 55. Thus, it appears that the duty to intervene itself must be

clearly established&ee alsWalker, 952 F. Supp. 2dt 352 (granting defendant qualified

immunity whereit was “unclear whether liability may be imposed for failing to intervene in an
unreasonable search,” because ig]plain. . .that the contours of the constitutional right were
not sufficiently clear to givéhe defendants notice that their conduct in this case was
unconstitutional). As discussedupra, within the First Circuit, iremains uncertaiwhether an
officer has a duty to intervene in cases that do not concern excessivéfmorlingly,the
individual defendants amntitled to qualified immunity on éhfailure to intervenelaim.

H. State-Law Malicious Prosecution

Defendant Cooney contends that Plaintiff has failed to state a claim for malicious
prosecution under Massachusetts state |awniake out a claim for malicious prosecution, a
plaintiff must prove: (1) the institution of criminal process against the plaintiff witlcepand
(2) without probable cause; and (3) the termination of the criminal proceeding irofater

plaintiff.” Gutierrez v. MassBay Transp. Auth., 772 N.E.2d 552, 564a6s.2002)(citation

omitted). Defendant Cooney argues that Plaintiff has not alleged that Goshtped criminal
process against him or that he did so with malice. For the reasons dissysaethe Court will

allow the claim to proceed even though it does not specify which defendant took eacthapartic
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action.Furthermore, the allegations of the complaint are sufficient to state a claimlicoosa

prosecution under Massachusetts |19a Williams v. City of Boston771 F. Supp. 2d 190, 206

(D. Mass. 2011jallowing statelaw malicious prosecution claim to proceed where plaintiff
alleged “his conviction was obtained by the defenddatsé testimony and as a result of a
conspiracy betweethe defendants to deprive him of his constitutional rights

l. Intentional Infliction of Emotional Distress

Defendant Cooney also argues that the claim for intentional infliction of emotional
distresqlIED) must be dismissetlinder Massachusetts law, “[t{jo make out a claim of
intentional infliction of emotional distress, the [plaintiff mustijow (1) that [the defendants]
intended, knew, or should have known tftlagir] conduct would cause emotional distress; (2)
that the conduct was extreme and outrageous; (3) that the conduct caused emotisglatistre

(4) that the emotional distress was severalay v. McMahon, 10 N.E.3d 1122, 1123&ss.

2014).“The standard fomaking a claim of intentional infliction of emotional distress is very

high.” Id. (quoting_Doyle v. Hasbro, Inc., 103 F.3d 186, 195 (1st Cir. 996pnduct qualifies

as extreme and outrageous only if it ‘go[es] beyond all possible bounds of decency], and [is
regarded as atrocious, and utterly intolerable in a civilized commtiridy(alteration in

original) (quoting_ Roman v. Trustees of Tufts College, 964 N.E.2d 331, 341 (Mass. 2012)).

First, Cooney argues that Plaintiff has not stated sufficeats fto explain how Cooney
in particular caused thH&ED, but as discussesdipra, the Court will allow the claims to proceed
underthese circumstances. Secondly, the fRtantiff alleges, if taken as true, are adequate to
support his claim. Plaintiff eims that Defendants fabricated false evidence and suppressed
exculpatory evidence to frame him for a murder he did not commit. He was convitisth of

degree murder, sentenced to life in prison, and served more than twenty years in poign bef
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his rekase. This is sufficient to support a claimit&D. SeeBazinet v. Thorpe, 190 F. Supp. 3d

229, 240 (D. Mass. 2016) (holding that alleged conduct by police officers includimgcating
evidence in an effort to obtain criminal charges against an inhottzeri sufficient to support

IIED claim); Limone v. United States, 497 F. Supp. 2d 143, 227 (D. Mass. 20)Taming

innocent men for a capital crihsufficiently outrageous to constitute [IED); Burke v. Town of

Walpole, No. 00ev-10376-GAO, 2003 WL 23327539, at *12 (D. Mass. Aug. 5, 2003) (holding
thatallegation that medical examiner fabricated false evidence, leading to pRantiéfist and
detention without probable cause, sufficient to state claim for IIED).

J. Negligence and Negligent Infliction of Emotional Distress

The individual defendantggue that the clainfer negligence and negligent infliction of
emotional distresshould be dismissed because Plaintiff did not comply with the presentment
requirement, and also because individual government employees cannot be hélorliable
injuries caused by negligent acts that occur within the scope of their employment

Pursuant téthe Massachusetts Tort Claims Act (MTCA), a tort claim may not be brought
against a public employer unless thaipliff “first presented his claim in writing to the
executive officer of such public employer within two years after theugaia which the cause
of action arose, and such claim shall have been finally denied by such executeeioffic
writing.” Mass.Gen. Lawsch. 258, 8 4. If the executive officer fails tdeéhy such claim in
writing within six months after the date upon which it is presehthd officer’s inaction
constitutes a “final denial of such clainid. Here, Plaintiff admits that he did hpresent his
claim to the appropriate executive officer until June 14, 2016, a day before he filleavidus.

Compl. 1112 n.2.

25



The SJCmandatesstrict compliancéwith the presentment requirement. Lopez v. Lynn

Hous. Auth., 800 N.E.2d 297, 29818ss.2003) see als&hapiro v. City of Worcester, 982

N.E.2d 516, 522Mlass.2013) (“This strict presentment requirement is a statutory prerequisite
for recovery under the A¢}. At the same timéi[tlhe SJC has indicated that dismissal without
prejudice would be proper in a case brought pursuant to chapter 258, section 4, only if timely

presentment might still be matiélaley, 657 F.3cdat55 (citing Commesso v. Hingham Hous.

Auth., 507 N.E.2d 247, 249-5M&ss.1987); see alsdMartini v. City of Pittsfield No. 14€v-

30152-MGM, 2015 WL 1476768, at *11 (D. Mass. Mar. 31, 2015) (noting that “courts often
explain that defects in presentment may be cured even after a suit is brangdismissing
claims without prejudicéo refiling of amended comaint after sixmonth waiting period
elapses)

Clearly, Plaintiff flouted the requirements of the statute by sending eemgraent letter
just a day before filing this suithe presentment requirement is not just a procedural nuisance;
its purpose is to

ensurethat the responsible public official receives notice of the claim so that the

official can investigate to determine whether or not a claim is valid, preclude

payment of inflated or nonmeritorious claims, settle valid claims expeditjcausd

take steps to ensure that similar claims will not be brought in the future.

Murray v. Town of Hudson, 34 N.E.3d 728, 738a5s.2015) (quoting Richardson v. Dailey,

675 N.E.2d 787, 789 (Mass. 199Hre, dsmissing the claims without prejudice is not ie th
interest of judicial economy because themianth period for the government to responth®
presentment letter has already elapSehd requiring Plaintiff to nowe-file the same claims,

and Defendants to respond to those claims again, would be a waste of resources. Thus, the Court

11 plaintiff presented his claims on June 14, 2016, so the government was required to respond by
December 14, 2016.
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will allow the claims to proceed.
Defendant Hollow also argudsat Plaintiff did not present his claifwithin two years
after the a@te upon which the cause of action aroas,fequired b¥ass. Gen. Lawsh. 258,
8 4. Although the Court determinedpra that Plaintiff's § 1983 claims did not accrue until 2015

due toHeck the Heckdoctrine does not toll the running of the presentment period for claims

brought pursuant to Massachusetts state tortHahley, 657 F.3dat 54-55. “The discovery rule,

however, is applicable to the presentment requireinEnmtsnow v. Allen, 562 N.E.2d 1375,

1378 (Mass. App. Ct. 199(ee alsdettenqillv. Curtis, 584 F. Supp. 2d 348, 362 (D. Mass.

2008)(“The discovery rule also applies to the presentment period because it counts from when a
cause of action arose.’Jynder the Massachusetts discovery rudecduse of action for
negligence accrues whémnplaintiff knows or reasonably should know that it has sustained

appreciable harm as a result of a deferidamtgligencé” Khatchatourian v. Encompass Ins.

Co. of Mass., 935 N.E.2d 777, 780 (Mass. App. Ct. 2Qdihtion omitted) “Generally, an issue
concerning what the plaintiff knew or should have known is a factual question that is ap@ropria
for the trier of fact. Koe v. Mercer 876 N.E.2d 831, 83Mass.2007). The Court may rule on

the issue in a motion to dismiss, however, “so long as (ipttte establishing the defense are
definitively ascertainable from the complaint and the other allowable sourcgsrofation, and

(i) those facts suffice to establish the affirmative defense with certit&esbeck v. Corin Grp.,

PLC, 140 F. Supp. 3d 197, 211 (D. Mass. 2015) (quoting Rodi v. S. New England Sch. of Law,

389 F.3d 5, 12 (1st Cir. 2004)).
At this point, it is uncleawhenand howPlaintiff learned about the alleged violations of
his constitutional rightsAlthough the events at issue took place from 1994 to 1996, Plaintiff

alleges that Defendants concealed their misdeettkthe complaint contains no detail
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concerning how he discovered the misconduct. Defendant Hollow contends that the Court should
take judicial notice of docket entries in Plaintiff's state court criminal casehwilicate that he
filed a motion for a new triadn the basis that the prosecution withheld exculpatory evidésce.
an initial matter,ltese docket entries apparently only relate tontftegholding of exculpatory
evidenceand not taPlaintiff's claims that Defendants fabricated evidence against him.
Furthermore, it is not clear what evidence was at issue in the state crirocedging and
whetherPlaintiff's claims in that case are the same as the claims he raises now. Thus, the docket
entries do not establisiith certitude”that Plaintiff knew or reasonably should have known of
his claims at that timé&

Lastly, Defendants argue that the negligence claims must be dismissed beagawiskc

employee is not liable fdpersonal injury or death caused by his negligent or wrongful act or

omission while acting within the scope of his office or employment.™ Taplin v. Town of
Chatham453 N.E.2d 421, 422Mass.1983) (quoting Mass. Gen. Laws ch. 258) 8Paintiff
concedes thatn general, an employee cannot be held liable for injuries that occur when the
employee is acting within the scope of his or her employmenheopbints out that an employee
can be held jointly liable with the employer if the employee failptovide reasonable
cooperation to theyblic employer in the defense” of a negligence cléfass. Gen. Laws ch.
258, § 2. Defendants have not indicated whether this cooperation is occlinerigdividual

defendants will continue to participate in this lawsuit because most claims agamstithe

12 Defendant<ooney,Gokas Guillermo, Luise Roach, Rowe, anficannellalso argue that all

of the state law claims except for malicious prosecution are barred by thgehresatute of
limitations.See, e.g.Mass. Gen. Lawsh. 258, § 4 (thregear statute of limitations for

negligence claims bught pursuant to the MTCAMass. Gen. Lawsh. 260, § 2Asame for
intentional torts). Their argumentassobased orthedocket entries from Plaintiff's state

criminal proceeding that indicate he filed a motion for a new trial based on theyiross
withholding of exculpatory evidence in 2011. As discussed above, these docket entries do not
constitute conclusive proof that Plaintiff knew or should have known of his claims atrteat t
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proceed to discovergs discusseslpra, so the Court will not dismiss the negligence claims
against them ahts stage. However, the Court notes that as long as the individual defendants
provide reasonable cooperation with their employers in the defense, they will ldedfiiem
liability on the negligence claims.
K. M assachusetts Civil Rights Act
The individual defendantontend that Plaintiff failed to state a claim under the
Massachusetts Civil Rights Act (MCRAYlass. Gen. Lawsh. 12, 8§ 111. The MCRA provides a
cause of action against “any person” who
interferds] by threats, intimidation or coercion, or attefspto interfere by threats,
intimidation or coercion, with the exercise or enjoyment by any other person or
persons of rights secured by the constitution or laws of the United States, or of
rights securedybthe constitution or laws of the commonwealth
Mass. Gen. Laws ch. 12, § 11H.
Defendants assert that the complaint does not allegpdatular Defendants interfered
or attempted to interfere with Plaintiff's rights through threats, intimidatioopercion®
Again, as discussedlipra, the Court will permit the claims to move forward even though
Plaintiff has not specified which defendant took which particular action. Furtherthe
Complaint does allege that Defendardegrived Plainff of his rights under federand state
law by use of threats, intimidation, and coercion,” thus violating the MCRA. Compl. fn.28. |
particular, Plaintiff claims that Defendants violated his federal and stag&tational rights “by

coercing witnessesto fabricating false identifications against hirtd” § 127. Such allegations

are sufficient to state a claim under the MCRA. Baefler v. Zotos, 845 N.E.2d 322, 334

(Mass.2006)(“ Threatening, intimidating, or coercive actions directed at third parties should be

13 Defendants also claim that they are entitled to qualified inityfor the same reasons they
would be qualifiedly immune from the 8§ 1983 claims, but as discusiped, Defendants are
generally not entitled to qualifidgchmunity from the 8 1983 claims.
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included in considering any conduct that forms the basis of a claim under the bigilaag’);

Sarvis v. Boston Safe Deposit & Tr. Co., 711 N.E.2d 911, 918 (Mass. App. Ct. iae8} oOf

harm“may involve third persons” andhreat of larm need not be directed at the plaintiff”).

In addition, Defendant City of Lynn contends that the MCRA claims agaimstst be
dismissed because the city is not a “person” within the meaning of the s&ddilass. Gen.
Laws ch. 12, § 11H, 111 (providing civil cause of action agaiasyperson or persons”).
Although Plaintiff did not clearly respond to this argumerapipears that the city is correct that

it is not subject to liability under the MCR&eeHowcroft v. City of Peabody, 747 N.E.2d 729,

744 (Mass. App. Ct. 2001) (holding tha municipality is not gerson’ covered by the

Massachusetts Civil RightscA(MCRA)"); Kelley v. LaForce, 288 F.3d 1, 11 n.9 (1st Cir. 2002)

(explaining that & municipality cannot be sued under the MCRA,” and citloavcroft). Thus,
to the extent that Plaintiff intended to bring his MCRA claim against DefendantfQiyyn,
that claim must be dismissed.

L. State Common-L aw | mmunity

DefendantsCooney, Garvin, Goka§uillermo,Hollow, Luise,Roach, Rae, and
Scannellargue that they are entitled to Massachusetts conrtaroimmunity from the state tort
law claims.Under Massachusetts common laa,gublic official, exercising judgment and
discretion, is not liable for negligence or other error in the making of an btfexesion if the

official acted in good faith, without malice, and without corruptidtelson v. Salem State Coll.

845 N.E.2d 338, 348ass.2006).While Defendants are correct that commaw immunity is
available to officials sued in their individual capacities for an intentional tbrat i348-49,
commontaw immunity is not available where a defendant is alleged to have acted with malice o

corruption,seeCachopa v. Town of Stoughton, 893 N.E.2d 407, 414 (Mass. App. Ct. 2@08)
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showing that the defendants acted with actual malice would thus also defedathreofc

gualified [common law]jmmunity.”); Tobin v. Goggins, 459 N.E.2d 835, 836 (Mass. App. Ct.

1984) (commorlaw immunity protects public official from liabilitydnless actions were done in

bad faith, maliciously, or corruptlyciting Gildea v. Ellershaw, 298 N.E.2d 847, 838aiss.

1973)). Here, Plaintiff's allegations that Defendants fabricated evidence, dakbewithheld
exculpatory evidence, and concealed their misdeeds describe not mere negligemedice
and corruption. Thus, Defendants are not entitled to comavemmunity from these claim¥.
[11.  CONCLUSION

Accordingly, the motions to dismiss [ECF No. 44, 51, 54, 56, 58, 71larENIED in
part, agmost of Plaintiff's claims will be allowed to proceed, @RANTED in part, only as
follows: the § 198%laim for malicious prosecutioagainst the individual defendamss
dismissedthe § 198%laim for failure to intervenagainsthe individual defendants
dismissedthe MCRA claim against Defendant City of Lynn is dismissety;, claim that
Sevinor’s pretrial identification was unduly suggests/dismissegand the individual
defendantsvill not be heldiable on the rgligence claimsolong as they cooperate with their
employers in theidefense

SO ORDERED.
September, 2017 /s/ Allison D. Burroughs

ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE

14 Defendant City of Lynn advances two additional arguments, Riestserts that the intentional
tort claims against it are barred by the MTCA; Plaintiff concedes that his intdribonaaims

lie only against the individual defendants and not against the City of Lynn. Seconty the c
asserts that the claims fiaspondeat superior and indemnification do not represent viable
causes of action. Plaintiff concedes trespondeat superior is not a stand-alone claim, but
asserts that the city may have agreed to indemnify its employees pursualicCtAesee

Mass. Ga. Laws ch. 258, § 13 (providing that any town that acdéptssection must indemnify
municipal officers). Plaintiff will be permitted to explore whether the city acdepie
indemnificationsectionduring discovery.
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