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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

PETERTEMPLE, et al.

MARIA A. KITRAS and JAMES J. .
DECOULOS AS CO-TRUSTEES OF .
THE GORDA REALTY TRUST .
*

Plaintiffs, . Cii Action No. 16cv-11428ADB
V. *
*
*
*
*

Defendar.

MEM ORANDUM AND ORDER

BURROUGHS, D.J.

Plaintiffs Maria A. Kitras and James J. Decoulos, agrastees of the Gda Realty Trust
(the “Trust), alege thatthe town of Aquinnah(the “Towr?), andcertain of itsboards and
officials, preventedthemfrom making improvementsontheir real estatehrough improper delay
and denial of regulatonapproval,which amounted ta temporary taking of their property aad
violation oftheir right to equal protectionCurrently pending before the Court &efendants
Motion to Dismiss[ECF No. 15], Plaintifs Motion for Leave to Fie Arnded Complaint [ECF
No. 25,1 and Plaintiff§ Motion for Hearingon the pending motionfECF No. 282

Plairtiffs’ Motion for Hearing iSDENIED. For the reaons set forth belovthe Court

GRANTS the Defendants Motion to Dismisswithout prejudice to whatever right Plaintiffs

1 Plaintiffs fled a copy of their proposed amendedhplaint as a separate Motion Aonend
Complaint [ECF No. 26]The CourtDENIES the motion but considefECF No. 26 as an exhibit
to Plaintiffs Motion for Leave tdFile Amended Complaint.

2 A party making or opposing a motiowho wantsto request oral argument should do isod
separate paragraph of thtion oropposition,” as opposed #standalonemotion. Seel.R., D.
Mass.7.1(d).
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might have to pursue both couribthe Complaint in state cousind DENIES Plaintiffs Motion
for Leave to Fie Amended Complaint.
l. BACKGROUND

In 1998, Plaintiffsbegan seeking regulatorgpprovalto build a threebedroom homend
related improvemententhe Trust property located ithe Town [ECF No. 1 1-2, 23]
(“Compl.”). Since thenPlaintiffs have participated inseveraladministrative angudicial
proceedingsin pursuit oftheir proposecdconstructionplan id.  25,ncluding with the Town
Conservation Commissiorthe Massachusetts Department of Environmental &tiare the
Division of Administrative Law Appealsand the Middlesex Superior Coud. Y1 26-36.
Plaintiffs alsosought andbtained approval of their proposed septic systerm the Town
Board of Healthanda letterfrom the Natural Heritage and Endangeredec®s Program
confirming thattheir proposalvould not unduly harnan endangered or threatened spedés
11140-44.

Atfter this protractedseries of proceedinggn July 22, 2011Rlaintiffs applied to the
Town Planning Board anits Plan Review Comittee for aSpecial Permitpursuant tahe Town
bylaws Id. 1 45.The bylawsrequired a “Special Permit” from the Plan Review Committex f
the siting of anewstructure or dwelingon the propertyor for making additions to existing
structures Id.; [ECF No. 161 at 9. Plaintiffs provided the Plan Review Commiteeth
supportingdocuments to demonstratBat among other thingstheir proposal satisfied the

bylaws requirementof aminimum amount of frontag€ Compl. 1 49-52. At apublic hearing

3 See generallyGifford v. Planning Bdof Nantucket 383 N.E.2d 1123, 1126 (Mass. 1978)
(“[Tlhe purpose of a frontage requirement is to make cetiait each lotmay be reached by the
fre department, polce department, and other agerdimrged with the responsibility of
protecting the public peace, safety and welfdy (quoting Mitchell v. Morris, 210 P.2d 857,
859 Cal. App.1949)).




on theapplication thePlan Review Committee acknowledgdtat it had previouslyapproved
applications proposingequalor less frontage compared Réaintiffs application 1d. T 53.
Nonethelesspn December6, 2011, the Plan Review Committee denied application on
severalgrounds including thatthe application lackd the required amount offrontage Id. { 2
[ECF No. 16-1 at 4. The Plan Review Commitee did not stédereason for treating Plaintiffs’
application differentlyfrom applicationsapprovedwith equal or lesfrontage. Compl. I 53

Plaintiffs fled a complaint in the Massachusetts Land Cseekingreview of the denial
of their Special Permit applicatiofECF No. 161 at 3].As a preliminary matterhé Land Court
dismissedcertan claims for lack of subject matter jurisdictiporincluding Plaintiffs’ takings
claims andequal protection clam [ECF No. 16t at 3-5]. Whie review of thevalidity of the
Special Permit denialemainedpending inthe Land CourtPlaintiffs refled the dismissedclaims
in Massachusetts Superior Cowssentiallyalleging thatDefendants’ delay or denial of
regulatory approvals constituted a taking and tiieit Special Permit applicaton was treated
differently than similarly situated applicants violation of their rights to equal protection. [ECF
No. 245 at 3234]. Defendantsthen removedthe Superior Courtcaseto federal courtCompl.
5;[ECFNo. 24 at 7; ECF No. 28-at 2] Thereafter, o or around August 13, 2018gtparties
entered into dstand stil agreement, pursuant to which the parties volugtadismissed the
casein federal courtwithout prejudiceand agreed that Plaintiffsould refile their claims aftea
disposttive ruling in the Land Courtiction becamdnal. Compl. 5.

On October 15, 2013, on cross motions for summary judgment, theQamtl ruledthat
Plaintiffs application lackedsufficient frontage and failed to satisfy the applicable bylfaCF
No. 16-1 at 23]. he Land Courheld:

[Pllaintifts’ July 22, 2011 application for @pecial Permitdid not depict adequate
frontage under thffown] Zoning ByLaw, and for that reason, the decision of the



[Town] Plan Review Committee dated December 6, 2011 is. not arbitrary, capricious,
or contrary tdaw, wil not be overturned or upset by the toand wil stand as issued.

[ECF No. 162 at 4].Plaintiffs appealed thdecisionto the Massachusetts Appeals Colouit
utimately fled a motion tovoluntarily dismiss lher appeal as mopbecausdhey “hald] since
obtained approvals frortne [Town] for a development plan on a lot owned by|[iheist], with
rights of access pursuant dside agreement with abutér[ECF No. 164 at 5]. The Appeals
Court alowed the motion to dismigke appeal, budeclned to vacate the Land Cosirt
judgment 1d. 5-6.Shortly after the Appeals Court enteriesddecision Plaintiffs fled the instant
casein this Couirt.
. LEGAL STANDARD

Defendantsnow move to dismiss thigase for lack of subject matter jurisdictiamd
failure to state a claim:Under a Rule 12(b)(1) motion to dismiss for lack of subjeatter
jurisdiction based solely on the pleadingBjf the well-pleaded facts, evaluated in [the light
most hospitalel to the plaintiffs theory of recovery and drawing all reasonable amfees in the
plaintiffs’ favor], do not support a finding of federal subjeaditer jurisdictior, the court must

dismiss the actioh.Adams v. Town of MontagyeNo. 14-30178, 2015 WL 1292402, at *1 (D.

Mass. Mar. 23, 2015plterations in original) quoting Fothergill v. United State566 F.3d 248,

251 & n.1 (1st Cir. 2009)Similarly, under a Rule 12(b)(6) motion to dismiss for failboestate
a claim, if a complaint, based on the vmdladed factual alegations, fails to aleg®ntent that
alows the court to draw the reasonable infereieg the defendant is liabiased a legally

viable claim, it is subject to dismissalld. (quoting Ashcroft v. Igbal 556 U.S. 662, 678

(2009))*

4In addition tothe complaint, in reviewing a motion to dismiss, court may consider matters of
public record and facts susceptible to judicialicedt United States ex reWinkelman v. CVS
Caremark Corp.827 F.3d 201, 208 (1st Cir. 2016). Such documemtdirtarily include




1. DISCUSSION

Plaintiffs assert claims for (1) a temporary reguiattaking of property without just
compensation in violation of artO of the Massachusetts Declaration of Rights bad-ith and
Fourteenth Amendments of the United States Camstiuand (2)a violation of their federal and
state rights to equal protectiofhe takingsclaims are based dhe denialof the SpecialPermit
and delayor interferenceconcerning otheregulatory approvalthat temporarily prevented
Plaintiffs from using their property. The equal protection daiessentially arise out tife
denial of theSpecial Permitand allegations thahe Defendarg previously approve@pplications
of other property ownerthat posedhe same or similarfrontage defciency Defendants set forth
a number of grounds for dismissal, but under the cstamses, the Court need only address
dismissal on the grounds ofeipess.

A. Takings Claims

Defendants arguthat the takingsclaims areurripe and subject to dismissal, because
Plaintiffs failed to first exhausavaiable remedies under state law fseeking just compensation,

in accordance with the requirements set fortlViliamson Cty Red Planning Comrn v.

Hamitton Bank of Johnson Cjty473 U.S. 172 (1985)n responsePlaintiffs contend that

Defendants waivedhis requirement when they removed Plaintifisrior action fied in
Massachusetts Superior Court

“In [Wiliamson], the Supreme Court held that the nature of a fedegallatory takings
claim gives rise to two ripeness requirements whigntiffs bear the burden of proving they

have met before a federal court hassgliction over a takings claim."Downing/Salt Pond

‘documents from prior state court adjudicatifngsiragosian v. Ryan547 F.3d 59, 66 (1st Cir.
2008) (quotingBoateng V. InterAmerican _Univ., Inc210F.3d at 56, 60 (1st Cir. 2000Neither
party disputes that the Court may take judicial notit¢he relevant proceedings in the
Massachusetts Land Court. [ECF No. 16 at 4 n.1; ECF No. 24 at 5 n.1].




Partners, L.P. v. Rhode Island and Providence d®iant 643 F.3d 16, 20 (1st Cir. 201Ljtihg

Wiliamson 473 U.Sat 186)> “First, a regulatory takings claim is not ripe uritié trelevant
government entity tsreached a final decision regarding the applicatiothefregulabns to the

property at issue.”ld. (quoting Wiliamson 473 U.S. at 1865eeGarcia-Rubiera v. Caldergn

570 F.3d 443, 452 (1st Cir. 2009)r@l decisioni is where“there is no pending process that
would ‘modify the statutes impact on Plaintiffs’) (citation omitted). Because Defendants do not
dispute that the denial of tf&pecial Permit upheld on review by the Land Court and Appeals
Court, constitutes a final dexon, the Court assumes for present purposeshinaomplaint
satisfies thdirst prong ofWiliamson [ECF No. 24 at 12; ECF No. 16 at 8}13eePerfect

Puppy, Inc. v. City of East Providenc@8 F. Supp. 3d 408, 420 (D.R.l. 201&ffd 807 F.3d

415 (1stCir. 2015).

Second, if a State provides an adequate procedure for segldhgompensation, the
property owner cannot claim a violation of the Just @emeation Clause until it has used the
procedure and been denied just compensatidawning 643 F.3d at 21citing Wiliamson 473

U.S.at 195. SeeMarek v. Rhode Island702 F.3d 650, 653 (1st Cir. 2012¢f a takings claim

to be ripe, prior state administrative and/or judicial processé only must have wrought a
taking ofparticular property but also must have establistiedsovereigis refusal to provide
just compensation for the property takKenSatisfying the “stateexhaustiofr prong of

Wiliamson “entails a showing that the plaintiff has run the gaafustatecourt litigation in

5The Court treats Plaintiffstakings claims under Maachusetts law as on the same footing

the federal takings claimsSeeStiiman v. Town of BraintreeNo. 12-cvw12033, 2013 WL
3830180 at *4 n.5 (D. Mass. July 22, 201&jng Blairr v. Dept of Conservation and

Recreation 932 N.E.2d 267, 270-27M@ss.2010)) (vhether reviewing a state or federal takings
claim, “Massachusetts courts require exhaustion, or amptxceto the exhaustion requirement,
to be ripe.). See alsacCommonwealth v. Blair805 N.E.2d 1011, 1016017 (Mass. App. Ct.
2004) ({T]he Supreme Judicial Court, to date, has evaluatedgsa claims under the Federal
analysis.”).




search of just compensation (provided, however, Heastate makes avaiable adequate
procedures for this purposeMarek 702 F.3cat 653. ‘{A]n exception to the second ripeness
requirement may obtain if a stegegprocedures for seeking just compensation are either
‘inadequate or ‘unavailable” 1d. (quoting Williamson 473 U.S.at196-197). [T]his exception

is narrowly construed, and the claimant must ctneyheavy burden of showing unavailability or

inadequacy. Deniz_v. Municipality of Guaynaho285 F.3d 142, 146 (1€&tir. 2002).Here,

Plaintiffs do not dispute thahe Massachusetts inverse condemnation stddlass. GenlLaws

ch. 79,provides aravailable, adequate procedufeSeeGibert v. City ofCambridge 745 F.

Supp. 42, 52 (1st Cir. 199Qquoting Ackerley Comm’'ns of Mass Inc. v. Somervile 692 F.

Supp. 1, 28 (D. Mass. 19§8M.G.L. c. 79, 8 10 providesa“specific statutory remedy for
governmental actions which amount to a taking withounal condemnation proceedifijs

Adams v. Town of MontagyeNo. 14-30178, 2015 WL 1292402, at *2 (D. Mass. Mar. 23, 2015)

(plaintiffs “must first exhaust their remedies in state coureund.G.L. c. 79 before bringing a
Fith Amendment takings claim . in federal couf).

Plaintiffs do not allege that they have exhaustedlaiaistateremedies butatherthat
Defendants waived this reqeiinent by removing their priostatecase to federal courfECF No.
24 at 7].Plaintiffs rely on cases holding that the statehaustion requirement ispaudential

imitation that may be waiveavhere defendantsstymie attempts to exhaustmedies in state

6 Plaintiffs make a passing reference in a footnb# “ft remains an open question whether
[M.G.L.] c. 79, 8 10, would even apply to [Plaintiffstakings chims here, since each of the
Town actions at issue were accomplished fiuynal vote,” because § 10 excludes takings
“effected by or in accordance with a formal VO[ECF No. 24 at 14 n.10]The First Circuithas
held with respect t@ 10 that* a formd vote cuts in only when the condemnation of property is
direct, not inverse (as in eminent domain proceedingsibert v. City of Cambridge 932 F.2d
51, 6465 (1st Cir. 1991)Moreover, even ithe Courtacceps Plaintiffs passing reference as
argument, ariopen questidh amounts at most tdack of clarity; which fais to meethe high
burden of inadequacyd. at 65(quoting Culebras EntersCorp. v. Rivera Rios, 813 F.2d 506,
514-515 (1st Cir. 1987)).




court through removalSee e.g.Martini v. City of Pittsfield No. 14-30152, 2015 WL 1476768

at *4 (D. Mass. Mar. 31, 2015)Rlaintiffs originally brought this action, includintipeir state
law inverse condemnation claim under M.G.L. c. 79tatescourt, but Defendahtsemoval

prevented them from exhausting their remedies .therathanasia v. Town of Westhampton

30 F. Supp. 3d 84, 889 (D. Mass. 2014) (wherdefendants removed action to federal court,
“Defendants cannot shift onto Plaintiffs the blamenionexhaustion at the state I€yel
The Court acknowledgethat whether the statexhaustion requirement is a jurisdicial

or prudential limitationmay be an open questio€omparePerfect Puppy807 F.3dat 420-421

(“[W]e confess that we are not 100% sure that the-esthtustion requirement actually is
jurisdictional. Wiliamsonitself never called its requirements jurisdictionAhd as [the
appellant] is quick to point out, the Supreme Coerently described the stagghaustion
requirement as a prudential principle rather thgurisdictional limitation”); with Marek 702
F.3d at 650 (t folows inexorably that the plaintiff would havead to pursue this procedure
fully in a state court before a federal court coulgreige jurisdiction over his takings claim. His
failure to do so was fatal to his fedetakings claint). The Court need noaddresghis

distinction herehowever,because even if the stad@haustion requirement is prudential,
Plaintiffs have not allege@ny “countervailing consideratiohsto warrant departing frorfthe
relevant prudentiafactors that counsel against hearing [the] ¢algkrtini, No. 14-30152, 2015

WL 1476768 at *3 (quotindJnited States v. Windsprl33 S. Ct. 2675, 2687 (2013)).

Unlke in the caseselied upon, Plaintiffs did not fle this case in statentanly to have
it removed to federal court. Plaintiffs fled a segaprior action that was removed, but the
partiesagreed to dismiss that cassuntarily without prejudice Plaintiffs do not disputé¢hat

they could haveefiled their state and federal claingirectly in g¢ate court, andlo not allege that



gamesmanship or litigation tast on the part oDefendants thwarted them from exhausting their
remedies in state couBecause Plaintifts do natlege that they exhausted the adequate and
avaiable remedies under state law prior to fling tction in federal court, and present no
credible basisfor departing fronthe ripeness requirements Wiliamson their allegations fail
to satisfy the sateexhaustion requiremeniccordingly, te Courtdismisses Plaintiffs takings
claims without prejudice tahateverright Plaintiffs might haveto pursue those claims in state
court.”

B. Equal Protection Claims

The Court also dismissethe equal protection claimaithout prejudiceto whatever right
Plaintiffs might have to pursue those claims in stat#tcth Downing thedistrict court
dismissed the takings claims as unripe uMdiamson and also dismissed the claims that were
“coextensivé with the takings claims698 F. Supp. 2d 278, 2889 (D.R.l. 2010jquoting

Rocky Mountain Materials & Asphalt, Inc. v. Bd. of Cty Comsnof El Paso Ct{y972 F.2d 309,

311 (10th Cir. 1992)). fie district courtconsidered that the plaintéf remaining claims,
including one for equal protectiopresented the sanfi&ey issue’s as the taking clains and that
“laJthough the formal elements of the claims may mlifieach wil depend, broadly, on
demonstrating the truth of the allegations . e.dist of which is that Defendants harmed

[plaintiff] financially by interfering with tle development of its propertyld. at 289.The district

’The Court noteswithout deciding that should Plaintiffs refile their case in state toand
Defendants remove it to federal court, the stedgaustion requirement could be subject to
waiver. ComparePerfect Puppy807 F.3d at21 (“True, a government defendantemoval of a
case from state court may waive otherwise valid objetto litigation in a federal foruty);
Martini, No. 14-30152, 2015 WL 1476768 at 34Athanasiouy 30 F. Supp. 3d at 87-88 (D.
Mass. 2014)with Stilman v. Town of New BraintreeNo. 12-12033, 2013 WL 3830180 at *4
(D. Mass. July 22, 2013) (rejecting plaintiffargument that they would have pursued available
state remedies in state court if not for defendagésnesmanship in removing their Complaint
and then moving for its dismis$al




court further explained that althoughunique elements of proof could protect the remaining
theories of liabiliy,” the complaint had demonstratedhat theremaining claimswere™ ancillary

to thje] main issué. Id. at 290(quoting Bigelow v. Mich. Degt of Nat Res, 970F.2d 154, 160

(6th Cir. 1992). On appeal, the First Circuilid notreachwhether the ancillary claims were
properly dismissed but noted thate have previously held that a plaintiff cannot, myeksf
recasting its takings clairfin the raiment of a due process violatioeyvade the Wiliamsori
ripeness requirement Downing 643 F.3d at 28qloting Deniz 285 F.3dcat 149). See also
Marek No. 11033, 2012 WL 693566 at *4 (D.R.I. Mar. 2, 2012fd 702 F.3d 650 (1st Cir.
2012) (where it appeared from the complaint titla¢ crux of [plaintiffs] factual allegations and
damages claims relate to the takings claim, wite phocess and other constitutional violations
thrown in for good measurethe failure to exhaust state court remediappeded] fatal to his
due process clairfis

Here the allegationsat the core ofhe takings clais alsosupportthe equal prote@n
claims. Plaintifs allege in Count Il (42 U.E.. § 1983 and Constitutional Violationg)at
Defendantsviolated their constitutional rightsthrough “their treatment othe [Plaintiffs]
differently than similarly situated owners and &apits without a rational bassndtheir
temporary taking of the Trust Property without just compensatiorCompl. I 70. he gist of
both claimsis that the denial of th&pecial Permitandany other regulatory delay or
interference “harmed [Plaintiffs] financially by interfering witthe development of [their]
property.” Downing 698 F. Supp. 2d at 289.

Moreover the equal protection claims appear ancilary bectngsallegations
concerning thie unique elementsare lessspecific and more conclusoryleaving the Court to

“judge for itself whether those claims abena fide” Downing 698 F. Supp. 2d at 290

10



(quoting Patel v. City of Chicago383 F.3d 569, 573 (7th Cir. 2004)nder aclassof-one

theory, Plaintiffs must sufficiently allege tHBefendants“(1) intentionally treated them
differently; (2) from others similarly situated; dafB) without a rational basis for the disparate

treatment. Sampson v. Town of Salisbury41 F. Supp. 2d 271, 279 (D. Mass. 20683intiffs

do not squarelyaddresghe rational basis that the Land Court articulatedDieflendants denial

of the permit in light of similar proposals receiingpeoval the gist of which was thatrior
approvals may have been givé&mprovidently,” but“[tlhe fact that one house got buit when it
should not have, does not authorize all who later requesathe opportunity to buid to do,50
becaus€e|i|f that were not true, a municipality, hayi once blundered, would not again be able
to insist that its zoning law belfmhed.” [ECF No. 161 at 2728]. The allegatiors that thePlan
Review Committeeitself did notexpressareason for treating Plaintiffs differentlgre

insufficient, becausé[tlhe question is not what went on in the mind of tlaesactor but

whether anyone, including the judge, can conceiverafi@al reasoh.Priolo v. Town of

Kingston 839 F. Supp. 2d 454, 462 (D. Mass. 201Riping Jeneski v. City of Worcested76
F.3d 14, 17 (1st Cir. 2007)).
The Complaint also arguably asserts an equal protection violation “fiomproper selective

enforcement of lawful local regulatiofisRubinovitz v. Rogatp60 F.3d 906, 909 (1st Cir. 1995).

Under aselective enforcemertheory, Plaintiffs mussufficiently allege that “compared with
others similarly situated, [they wers¢lectively treated . .. based on impermissible
considerations such as race, relgion, intent libinor punish the exercise of constitutional

rights or malcious or bad faith intent to injure a persdgirington Cove LtdP’ship v. R. |.

Hous and Mortg. Fin. Corp.246 F.3d 1, 7 (1st Cir. 2001guoting Rubinovitz, 60 F.3d at 909—

910).In support of their claimsPlaintiffs alege malcious or bad faith intent, the standard for

11



which is “very high and must be ‘scrupulously metWalsh v. Town of Lakevile 431 F. Supp.

2d 134, 145 (D. Mass. 200@)uoting Rubinovitz, 60 F.3d at 911Again, Plaintifis do not
clearly allege how Defexdants acted with malice or bad faith.h& Complaint contains some
allegationsthat suggesthe actions oDefendantscould have been motivated bheir ownself
interestin that Defendants andbcal land conservation orgaaitions (in which certain
Defendants had affliations) were acquiring lamehrPlaintiffs property and were awatbat
Plaintiffs’ propertywould becheaper and easier to acquirdlfintiffs weredenied aSpecial
Permit Compl. 1158-62.Nevertheless Plaintiffs’ allegations focus on the ways the
Defendants actions have stymied development of the [] land pAreeld noton showinghow
Defendants conduct actually manifested any malicious interbowning 698 F. Supp. 2d at 290.
Accordingly, the Courfinds that the equal protection claimareancilary to the takings claims
anddismisses themvithout prejudice to whatever right Plaintiffs might haveptosue them in
state court
V. MOTION FOR LEAVE TO FILE AMENDED COM PLAINT

Phintiffs fled aMotion for Leave toFile AmendedComplaint in orderto (1) add
additional allegations concernirgimilarly situatedproperties that Defendants approved for
development, 4) make explicit reference to Mass. Gen. Laws7éhin asserting their takings
claims, andJ) insert minor correctionso the case captiomd background allegationdBecause
the amended complaimould not have angffect on the ripeness grounds on which the Court
dismisses the case, the CadeniesPlaintiffS Motion for Leave to Fie Amended Complaint
V. CONCLUSION

Accordingly it is hereby orderethat (1) Defendaris Motion to DismissS[ECF No. 15]is

GRANTED to the extent thathe Complaint is dismissed without prejudice wbateverright

12



Plaintiffs might haveto pursie both counts in state court; (2) Plaintiffglotion for Leave to File
Amended ComplainfECF Nas. 25& 26] is DENIED; and (3) Plaintiffs Motion for Hearing
[ECF No. 28]is DENIED.

SO ORDERED.
Date: September 2, 2017 Is/ Alison D. Burroughs

ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE
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