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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

YOUNG KOH JAE,
Plaintiff ,

Civil Action No.
16-11534-DS

V.

ABC FINANCIAL SERVICES, INC.

N = N /) N’ N\ /N’ N\ ,

Defendant.

MEM ORANDUM AND ORDER ON DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

SAYLOR, J.

This case arises out of attempts to collect a . dé&aintiff Young Koh Jae contends that
defendant ABC Financial Services, Imecade multiple calls to his cellular telephone to collect
fees allegedly owetb a third party health club. He contends that those walls made without
his consent, using an automated telephone-dialing system, in violation of the Telephone
Consumer Protection Act, 47 U.S.C. 8 22e seeks injunctive relief, actual damages, statutory
damages of $500 per violative telephone call, and treble statutory damages.

ABC has movedor summary judgmentFor the following reasons, timeotion will be
granted in part and denied in part.

l. Background

A. Factual Background

Unless otherwise notedjefollowing factsare undisputed.
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1. ABC Acquires Koh'’s Cellular Telephone Number

On July 5, 2014, Youngoh Jaejoined a health cluballed Retro Fithedecated in East
Norriton, Pennsylvania. (Koh Dep. 23). When Koh joined the health club, he signed a
membershi@greementon which hewrotehis cellular telhone number(Membership
Agreement, Def. Ex. B dt).

At all relevant times, ABQ-inancial Services, Inc. ("ABC”) was tlpayment processing
companyfor Retro Fitness. (St. Onge Aff. I 2).plovided billing and accourservices
concerningkoh's account. Id.). The information provided dkoh’s membership agreement
including his telephone number, was downloaded into the systems of ABC when he joined the
health club (Id. T 3).

2. ABC Calls Koh

ABC makes calls t&etro Fitnessnembers when thers a problem with billing or an
account needs to be updatettl. { 4. ABC contendghat all of itscallsto health club members
are made from the number 8807-6877 (“x6877”). Id.). ABC mademultiple calls tokoh
during the period from January 6, 2016, through June 14, 2016, from the x6877 number
concerning his Retro Fitness accourABC Call NotesDef. Ex. E; Koh Cellular Telephone
Call RecordspPef. Ex. F). Koh agrees that ABC made calls during that period from the x6877
number and also contends that ABC made calls from a diffevlephone number, although he
cannot remember what that number wéisoh Dep. 43).

The parties agrethat most of the callsdm ABC to Koh went to voicemail or otherwise
did not result in a live conversation. Koh alleges (and ABC has not contésted) least some
of those calls were made using an automated telephone dialing system. (C22nefl Mot.

for Summ. J. Mem. at)2 The number obccasion®n whichKoh answered an ABC call and



spokewith a representativis in dispute.Koh contends he spoke to representatives on two
occasiongfirst in February 2016, anagainin March 2016. I¢l. at 37, 4§. ABC contendshat
Koh spoke witha representativenly once, on March 25, 2016St( Onge Aff.{ 9-11).

a. The Disputed February Call

Koh contendghat ABC called him sometime ebruary 2016 from a number other than
x6877, but cannot recall what the number was. (Koh Dept 3% contends that during the
call, he spoke to an ABC representative and revoked coftsentthercalls, tellingthe
representative to stop making “multiple automated callsl’ at 40, 43Def. Ex. C{9). When
asked at his deposition what his “best guesas as tahe length of that call, he responded that it
lasted‘[sJometime around three minute¢Roh Dep.39).

ABC contendghatthe alleged February calever occurred(St. Onge Aff.  10).lt
contends that all calls made to health club members are noted in the nsemebetint notes and
all live calls are recorded.Id.  5). BothABC’s account noteand Koh’s cellular telephone
records reflect thdtve calls were made ti§oh from thex6877 number ikebruary. Id. 1 9;

Def. Ex. E at 45; Def. Ex. Fat10). ABC’s accountotesindicatethat rone of those calls
resultedn a live communication betwedf¢oh and an ABC representativéSt. Onge Aff. 1 9).

Instead, altallseither resulted in a dialingrror or wenstraightto voicemail. (d. 1 10.

LIn response to interrogatories, Koh stateat the call occurred at some time “in or around” February
2016. (Def. Ex. C). However, his sworn deposition testimony cleadyaaquivocally states thtte call occurred
in February 2016. It states,

Q. When did the telephone conversation thataltege or the telephone call ABC made to you in
February of 2016 from some number other than®@nP6877 take place?

A. I don't recall. Sometime in February.
Q. You specifically recall it being in February?
A. Yes.

(Koh Dep. 38).



The parties agree thEbh's cellular telgphone recordsdicatethat he received only two
incoming calls in February 2016 lastibgtweerone minute and thirty seconds dneé minutes
and thirty seconds in durationD€f. Ex. F atL0).? Those two calls came from two different
numbers, aither d which is the x6877 numberld(). Koh’'s telephoneecords show that he
alsomade outbound calls to both of those numbei.4( 9, 1). It is undisputedoh never
placed any outbound calls t&BC. (Koh Dep. 42

b. The March Call

On Mard 25, 2016 ABC initiated a call td<oh from the x6877 number. Kamswered
(Koh Dep. 46—-47St. Onge Aff.y 12). During the call, Koh spoke with an ABC representative
for about three and a half minutes. (Def. Ex. E.)atABC has provided a transcript of the call
recording. (Def. Ex. H).

When Koh answered the March 25 cal, ABC representativgreeted him andtated
that she was calling “in regards to [his] Retro Fitness membershp)’ Koh responded “OK,
ahh, I thought | cancelled that a long time agad.)( She told him that the call was an attempt
to collect a debt, and further explained that his account with Retresswas still active. I¢.).
The representative recommended that he “fRedro Fitnessh call” to cancel the membership.
(Id.). WhenKoh asked “can’t you guys do that?” she responted re the billing company so
we just collet on the monthly dues but if you're cancelling you would have to go through the
club.” (Id.). When pressed, she stated that he could sendvel & ABC customer care in

order to cancel the accountd.j.®

2 The fiveinbound cils from thex6877 number on February 2, 8, 18, and 17]asted for 89, 87, 88, 27,
and 89 seconds, respectivelfpef. Ex. B.

3 Following that call, Koh sent a number efrails to ABC concerning the cancellation of his Retro Fitness
account. (DefEx. I-K).



During the course of the conversation, Koh didnederto the alleged earliezall in
which he revoked consett receive calls (Id.). He also did not use the explicit language that
hepurportedly used durinthe February call tdemandhat ABC stop calling. Instealdph
contends thahe statement “I thought | cancelled that a long time ago” conveyed to ABGethat h
did not wanto receive further calls(Koh Dep. 60).

ABC continued to calKoh until June 14, 2016. (Def. Ex. E; Def. ExaF10-11). None
of the calls between Mar@b, and June 14, resulted in live communication between Koh and an
ABC representative(Pl. SMF 1] 3:-33).

B. Procedural Background

Koh filed this action on July 25, 2016llegingviolations of the Telephone Consumer
Protection Act (“TCPA”), 47 U.S.C. § 227. On April 21, 20ABC movedfor summary
judgment.

[l Standard of Review

The role ofsummaryudgment is to “pierce the pleadings and to assess the proof in order
to see whether there is a genuine need for tridigsnick v. General Elec. C&50 F.2d 816,
822 (1st Cir. 1991) (quotingarside v. Osco Drug, Inc895 F.2d 46, 50 (1st Cir. 1990)).
Summaryjudgment is appropriate when the moving party shows that “there is no genuine
disputeas to any material fact and the movant is entitlgddgmentas a matter of law.” Fed.
R. Civ. P. 56(a). A genuine issue is “one that must be decided &ieicalise the evidence,
viewed in the light most flattering to the nonmovamuld permit a rational fact finder to
resolve the issue in favor of either partyledina-Munoz v. R.J. Reynolds Tobacco 8986
F.2d 5, 8 (1st Cir. 1990) (citation omitted). In evaluatisgiiaamaryjudgment motion, the court

indulges all reasonable inferences in favor of the nonmoving p8egO'Connor v. Steeves,



994 F.2d 905, 907 (1st Cir. 1993). When “a properly supported moticariamaryjudgmentis
made, the advergearty must set forth specific facts showing that there is a genuine issue fo
trial.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 250 (1986) (quotations omitted). The non-
moving party may not simply “rest upon mere allegation or denials of his pleadingystasad
must “present affirmative evidenceld. at 256-57.
lll.  Analysis

“Congress passed the TCPA to protect individual consumers from receiving inandive
unwanted calls."Gager v. Dell Fin. Servs., LLG27 F.3d 265, 268 (3d Cir. 2013penerally
speaking,te Actregulates the use of certain technology for the purpose of making calls to
consumers.SeeBaisden v. Credit Adjustments, In813 F.3d 338, 341-42 (6th Cir. 2016).
Among other things, it prohibits the use of an automatic teleptiatieg system to make calls
to recipients in the United Statesby persons in the United Stategcept for callsmade for
emergency purposes or made with prior express consent of the called party3.@78
227(b)(1)(A). The FederaCommunications Commission (“FCC”), which has authority to
implement the TCPA through regulatidrgs interpreted the Atto allow consumers to revoke
consent if they decide they no longer wish to receive voice cdfigfie Matter of Rules &
Regulations Implementing the Tel. Consumer Prot. Act of, IDE.C.C. Rcd. 7961, 7993-94
56 (July 10, 2015)see als@t7 U.S.C§ 227(b)(2).

The parties appear to agibatdefendnt used an automatic telephafhialing systeno
make multiple calls to plaintifrom January 6 through June 14, 201thej agee thatplaintiff
consented toeceivethosecallswhen he signed up f@health clubmembership with Retro

Fitness They dispute, however, whether plaintiff ever revoked that conBdattiff contends



that he revoked consetat be callecbn two occasionsfirst in February 2016, and again in
March 2016*

A. February Call

Plaintiff contends that he was called by defendant at smkieown timen February
2016,from someunknown number other than the x6877 number, and that dimangall he told
the representative stopmaking “multiple automated calls.Ilh support of that contention, he
points only to his own sworn deposition testimony and interrogatory responses.

Defendantontendshat the overwhelming evidenaethe recordndicates that the
Februaryconversation never occurred.efendanpoints toits own callnotes thatndicate that
none of the five calls it made from the x6877 number to plaintiff in February 2016 resulted i
live communication.lt contends that it records all live calls between a representative and health
clubmembers and that no such recording exXmtany calls placed to defendant in February
2016. Itfurtherconters that its position is supported by plaingffwn cellular telephone
records. In coming to that conclusion, it starts with plaintiff's statement theetireary call
lasted‘around three minutes.Plaintiff's cellular telephone recordisdicatethatnone of the
calls plaintiff receivedn Februarythat werebetweemnone and a half minutes five anda half
minutesin duration could have been placed by defendant, because plaintiff also placed outgoing
calls to those numbers.

Despite the disparity ithe evidencgthere is a material issue in dispute concerning
whether the February 2016 conversation occurred. Under Fed. R. Civ. P. 56(c)(1){#), a pa

resisting summary judgment may support its contention that an issue is in dispitbegoyp

4 Neither party has argued that plairiiftonsentvas notrevocable under the circumstanc€. Reyes v.
Lincoln Auto. Fin. Servs2017 WL 2675363, at *5 (2d Cir. June 22, 20ifding that where provision of
telephone number was required by an express term of a contract, revotatosent to be called for purposes of
debt collection woul unilaterally alter a term of thentract).

7



deposition testimony and interrogatory answers, among other things. Althéaghraler
could obviously find that defendant’s contemporandnussness records provide a more reliable
source of evidencehan plainiff's own self-serving testimony, it is not for the Court to resolve
issues of credibility on a motion for summary judgme®ee PereZruijillo v. Volvo Car Corp.
(Sweden)137 F.3d 50, 54 (1st Cir. 1998). In addition, defendant’s analysis of plaintiff's
telephone records is not dispositive. Plaintiff did not state affirmativelyiaaquivocally that
the call lasted three minutes. Instead, he stated that his “best guess” was ¢alitiasted
“[s]ometime around three minutesViewed in the light most favorable to plaintiff, there is
evidence in the recoifdom which a reasonable juror could find that plaintiff revoked his consent
to be called during a February caliccordingly, the motion for summgajudgment will be
deniedas to that claim.

B. March Call

Plaintiff contends that hagainrevoked consent to be callddring theMarch25, 2016
call. There is no dispute as to the content of that call. The parties dispute whethef plaintif
statementhat he “thought [he] cancellgdis Retro Fitness accoyra long time agbconstituted
a revocation of consett be called by ABC

In July 2015, the FCC issued a declaratory Ruling and Order that provides guidance
concerning when and how an individual may revoke prior express consent to be $atkd.
the Matter of Rules & Regulations Implementing the Tel. Consumer Prot. Act of309RL.C.
Rcd. 7961 (July 10, 2015). The guidance providesaltainsumefmay revoke his or her
consent imny reasonablmanner that clearly expresdas or her desire not to receive further

calls” 1d. at7998-991 7Q That standards an objectiveone,requiring thathe revocation must



be “clearly made” and “express a desire not to be called or text&h"Patten v. Vertical
Fitness Grp., LLC847 F.3d 1037, 1048 (9th Cir. 2017).

Plaintiff did not clearly communicate desire thatlefendant’salls ceaseluring the
March 25, 2016 call. At most, hssatement that he “thoug}ite] cancelled that a long time ago”
put defendant on notice that he disputdtether heowed the debibeing collected.It could not
reasonably be understood as a clear relatat consent to be contacted in the future
concerning that debtAmong other things, stopping the calls would haveffect as tavhether
thedebt was owedEven ifplaintiff hadactually canceledit membershipthat action would not
have constituted a revocation of consent to be called concerning unpaidedan Patten
847 F.3dat 1048 (finding that cancellation of health club membership does not constitute
revocation of consent to be contactecheglth clubfor advertising purposespBecaug plaintiff
did not clearly express a desire not to be called, nothing in the Mazll 26uldreasonably
have been understood to constitute a revocation of consent. Accordingly, summary judgment
will be granted as to that claim.
V. Conclusion

Forthe foregoingeasonsgefendant’snotion for summary judgmeig GRANTED in
part and DENIED in partSpecifically, it is granted as to the claim that plaintiff revoked consent

during the March 25, 2016 call, andoiterwise denied.

So Ordered.

[s/E. Dennis Saylor IV

F. Dennis Saylor IV
Dated:July 5, 2017 United States District Judge



