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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ABRAHAM KASPARIAN, JR,
Plaintiff,

V.
Civil Action No. 16€v-11551ADB
UNITED STATESOF AMERICA, DUFFY
HEALTH CENTER, INC., DUNCAN
MACALLISTER, WESLEY KLEIN, and
MICHAEL FUSCO,

* ok ok ok %k ok ok ok % F

Defendant.

MEMORANDUM AND ORDER
GRANTING DEFENDANTS’ MOTION TO DISMISS

BURROUGHS, D.J.

Plaintiff Abraham Kasparian, Jr. fileglit in Barnstable County Superior Court,
MassachusettagainstDefendants Duffy Health Center and three of its federal employees,
Wesley Klein,D.O., Michael Fusco, R.Nand Duncan Macallistefollowing anallegedrefusal
to provide him with medical treatmeat the Duffy Health Centean February 26, 2016.
Kasparian's complaint allegéseach of contra§Count ), intentional infliction of emotional
distress (“llED”)(Count 1), and “violation ofight to medicaltreatment andare”causing
extreme pairfCount Ill). [ECF No. 1-3. On July 27, 2016, the ferdd employees removed the
caseto this courtbecausehey are covereldy the Federal Tort Claims Atly virtue of their
enmployment withDuffy Health Centet.[ECF No. 1]. On August 8, 2016, Defendants moved to
substitute the United States as the proper party as to Counts Il and IIN&EGHF, which was

allowedby this Court on August 31, 2016 [ECF No. 8]. Althoulyd tederal employees were

! Duffy Health Center is program grantee under 42 U.S.C. § 254B and a “Public Health
Service” under th&ederally Supported Health Centers Assistance Act of 1992, 42 U.S.C. § 233
(GHHN). [ECF No. 1 1 7].
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ultimately dismissed fror@ounts Il and 11l in favoof the United Stateshey remairdefendants
againstCount I. On September 2, 201be federal employees and the United Statesed to
dismiss the complaint in its entiref{feCF No. 10].Forthereasons discussed below, the Court
grantsthemotionand dismissethe complaint.
l. BACKGROUND

In theoriginal complaintfiled in state courfECF No. 1-3 at 10-16], Kaspariasts forth
the following factual allegations. Gor about January 18, 20X6asparian was a patient of
Duffy Health Centerld. I 6 He made an appointment on February 26, 2606 complete
behavioral review, which was required by the terms of his probation, and to review a wimber
medical issues given his age and chronic health iskLdd] 7~9. On February 25, 2016,
Kasparian received a phone call frarstaff memberat theDuffy Health Center informing him
that his appointment was aailed andhatif he came to th®uffy Health Centehe would be
trespassingd. T 10.

Kaspariarthenallegeshat theChief Probation OfficerBrian Webber informedhim that
the appintment had not been cancellgitier Webberalled Duffy Health Centetd.  11+-12.
On February 26, 20, Kasparian arrived ¢te Duffy Health Center for the appointment he
believed was schedulednd was met by Defendants Klein and Fusco, selteratedhat his
medical appointment had been cancelled and that if he did not leave he would be asrasted
trespasseid. 1 13-14. Klein and Fusco then presented Kaspam#ma document entitled
“Trespass Statute Noti¢eand informed him that the Barnstable Polaal beertalled.ld.  14.
Kasparianconfusedtold themaboutWebber’s phone catlonfirming his appointment, but
Defendants Klein and Fusco sélht this phone call had not been mdde{ 15.Kaspariarthen

phoned Webberyho informed him that he shouldave.Id. § 18.



Before leaving, Kasparian asked Klémm assistance withefilling his medication for his
mental health needand Klein said he could not do 4d. § 19.Kasparian alleges that he
“suffered humiliation andrgat emotional distress from thgongful actions of the Defendants.”
Id. 1 21.After leavingthe Duffy Health CenteKaspariartried to refill hismental health
medication at Cape Cod Hospital’'s Emergency Center, where heudeEllen Carty thathe
Duffy Health Center would not help him with his suppt.§ 22. Carty then phoned the Duffy
Health Centerld. 1 23.Kasparian allegethat basedon what he could overheduring that call
Klein tried to get Cartyto turn Kaspariaraway as wellld. Kasparian heard Carty and Klein
discussing “sexual assalilid. 1 24.Kaspariartold Cartythat hehad been released from prison
on January 6, 2016, but that he had never been involved in such an iridideasparian did
admit to Cartythat he had assaulted his former wife in 2082Again, Kasparian alleges that he
suffered humiliation and emonal distressvhen givingthis explanatiorio Carty Id. Upon
discharging him from the hospital, Carty reiterated in her instruction&#sgiarianvas not
welcome athe Duffy Health Centerthat hewould need to find a primary care provider, and that
heshould not wait until the supply of his medications was lowf 27.Kasparian claims that
these papers are now a parh@dmedical recordswhich he allegemterfereswith his right to
have medical treatment, causws to suffer humiliatiorand emabnal distressandcausechim
to suffer physical pain because he was not able to obtain a diagtth€B®uffy Health Center
for an ailment eventually diagnosed“asute colitispresumed infectiousd. 1 27#29.

On March 15, 2016, Kaspariamet with hisprobation officer, who informekim thatan
employee at Duffy waafraid of him.Id. { 30.Kasparian claimghat thiscausechim more

distressld.



The United States, having been substituted as the praopeifaraCounts Il ad Ill, and
the other defendants as federal employees of Duffy Health Center, now movei$s them
complaint in its entirety pursuant to Federal Rules of Civil Procedure 12(by{1)24b)(6).
[ECF No. 11]. In his opposition to timotion[ECF No. 15], Kaspariaargues thabefendants’
actions violatedMassachusettstate &w, and he requests that his complaint be transferred back
to Barnstable County Superior Court. &lsorequestshat this Courbrder sanctions arehter a
default judgment due tive defendast failure toappear atlepositions that he scheduled.

. LEGAL STANDARD

In evaluatinga motion to dismiss for failure to state a claim pursuaketteral Rule of
Civil Procedure Rule 12(b)(6), the Court must accept as true alplegitied facts, analyzbose
facts in the light most hospitable to the plairgitheory, and draw all reasonable inferences

from those facts in favor of the plaintiffl.S. ex rel. Hutcheson v. Blackstone Med. Inc., 647

F.3d 377, 383 (1st Cir. 2011). To avoid dismissabm@mplaint must set forttmore than labels

and conclusions,Bell Atl. Co. v. Twombly, 550 U.S. 544, 555 (2007), andstinclude

“factual allegations, either direct or inferential, respecting each matesmaéat necessary to

sustain recovery under soraetionable legal theoyyGagliardi v. Sullivan, 513 F.3d 301, 305

(1st Cir. 2008) (internal quotations and citation omittéte facts alleged, when taken together,

must be sufficient to “state a claim to relief that is plausible diades.”A.G. ex ré. Maddox v.

Elsevier, Inc. 732 F.3d 77, 80 (1st Cir. 2013) (quoting Twombly, 550 U.S. at 570). The

plausibility standardhvitesa two-step analysidd. “At thefirst step, the courtimust separate the
complaint’s factual allegations (which must &ecepted asue) from its conclusory legal

allegationgwhich need not be credited)ld. (quotingMoralesCruz v. Unv. of P.R., 676 F.3d

220, 224 (1st Cir. 2012))At the second step, the court must determihetherthe remaining



factual content allows a reasonable inference that the defendant is liable foraivecuds
alleged: Id. (internalquotations and citation omitted]T]1he combined allegations, takes

true, must state a plausible, @otnerely condgable case forelief.” SeplvedaVillarini v.

Dept of Educ. d P.R., 628 F.3d 25, 29 (16fr. 2010).

When evaluating motion to dismiss for lack of subject matter jurisdiction pursuant to
Federal Rule o€ivil Procedure 12(b)(1)[t]he existence of subjegnatter juisdiction ‘is never

presumed” because federal courts are courts of limited jurisdiction.\Eddgbaola, 399 F.3d

403, 410 (1st Cir. 2005) (quotingqueria v. First Bank140 F.3d 12, 16 (1st Cir. 1998)he

Court may look beyond thaeadings in order to determine if it has jurisdiction over the matter.

Gonzalez v. United States, 284 F.3d 281, 288 (1st Cir. 2002). In makirmtptarsiination, ta

Court may “consider whatever evidence has been submitted, such as the depositiohgbasd ex

submitted: Aversa v. United State®9 F.3d 1200, 1210 (1st Cir. 1996).

The Courtwill construeKasparian’s allegations liberally because he is procequimge

and did not initially intend to file his claims in federal co&geErickson v.Pardus, 551 U.S.

89, 94 (2007). Aoro se litigant, however, must still comply with procedural and substantive law.

Ahmed v. Rosenblatt, 118 F.3d 886, 890 (1st Cir. 1997). Dismissadrofse complaint is

appropriate when the complaint fails to state an actionable dléutter v. Bedford VA Admin.

Hosp., No. 11ev-10510, 2013 WL 702766, at *3 (D. Mass. Feb. 25, 2013) (citing Overton v.
Torruellg 183 F. Supp. 2d 295, 303 (D. Mass. 2001)).
[I. DISCUSSION

a. Claims Against the United States (Counts Il and 111)

The Federal Tort Claims Act (“FTCA”) allows lawsuits against the United States for
personal injuriesaused by a government employee’s negligence under circumstances in which a

privateindividual would be liable under the law of the state in which the negligent act or



omission occurred.28 U.S.C. 88 1346(b)(1), 2678he FTCA is the exclusive remedy for any
action against an employee of the Public Health Sewit®actswithin the scope of hisr her

office or employment. 42 U.S.C. § 233, see als€Camerano v. United Statek96 F. Supp. 3d

172, 180 (D. Mass. 201@efore a plaintiff can bringuit under the FTCA, howevére must
first exhaust all availabladministrative remedie28 U.S.C. § 2675(a). The statute provides, in
relevant part:

[a]n action shall not be instituted upon a claim against the United States for money
damages for injury . .caused by the negligent or wrongédt or omission of any
employee of the Government while acting within the scope of his office or
employment, unless the claimant shall have first presented the claim to the
appropriate Federal agency and his claim shall have been finally denied by the
agency in writing and sent by certified or registered mail.

Id. Accordingly, federal courts have jurisdictionttear a plaintiff's tort claim under the FTCA
only after the plaintiff has exhausted the claim by submitting it to the appropriate fedenalyag

first. Id.; McNeil v. United Statess08 U.S. 106, 113 (1993). To meet the threshold requirement

of administrative exhaustion, the plaintiff must either have his administrative claily fin
denied by the relevant federal agencyjfdhe agency fails to act on plaintiff's administrative

claims within six months of presentment, the plaintiff may thereafter deem the claim

constructively denied. 28 U.S.C. 8§ 2675&8e alsd®arnes v. United Stateg76 F.3d 1134,

1139 (10th Cir. 2015kert. denied136 S. Ct. 1155 (2016).CJompliance with this statutory
requirement is a jurisdictional prerequisite to suit that cannot be waived’tasdvéltsettled

than an FTCA claim must be dismissed if a plaintiff fails to file a timely administrative claim.”

Gonzales v. United States, 284 F.3d 281, 288 (1st Cir. 28682alIsd\costa v. U.S. Marshals

Service 445 F.3d 509, 513 (1st Cir. 2006) (“The [FTCA] also contains an exhaustion

2 The FTCA applies to the Duffy Health Cenéerd its employees because Duffy is federally
qualfied health enter and FTCAleemed facility for malpractice coveragersuant to 42
U.S.C. 88 233(G)XN). [ECF Nos. |1 79, 11-1 1%



requirement, which has been viewed as ‘a waivable jurisdictional requirement’ limiting the

suit toclaims fairly made to the agencyuotingSantiageRamirez v. Sec’y of Dep’t of Def.

984 F.2d 16, 18-20 (1st Cir. 1993)). Finallistrict court may properly “dismiss@o se
complaint for failure to allege compliance with the FTCA’s administraxieustion
requirement if it clearly appears that the deficiency cannot be overcome bgraergrjto the

complaint].” Tritz v. U.S. Postal Serv., 721 F.3d 1133, 1140 (9th Cir. 26&8)alsdHall v.

Zerba No. 07CV332-SM, 2008 WL 3992164, at *1 (D.N.H. Aug. 27, 2008) (granting motion to
dismiss because, where the statute explicitly required exhaustion, “it is uedisipat the
administrative remedies available to plaintiff were not exhausted beforedsits).

Here,it is clear that Kaspariadid notfile an administrative claim with theppropriate
federal agencfor the alleged torts committed llye Duffy Health Cater and its employees.
[ECF No. 11-1]Kasparian hasotallegedthat he met this prerequisite the complaint or in
any subsequent filings. Defendant submitted an affidavit from a Senior Attorttesy General
Law Division, Office of the General Counsat,theDepartment of Health and Human Services,
who conducted a search of the claims datalaaskfound no record of an adminisive tort
claim filed by Kasparianor an authorized representativgating tothe Duffy Health Centeor
the individual defendants. [ECF No. 11-Because it isindisputed that &spariarfailed to
comply with the statutory requirements regardimg alministrative procedure factiors intort
against the Unitedt&tes his complaint must be dismisseBee, e.g.Hall, 2008 WL 3992164, at
*1 (concluding that the complaint must be dismissbére t was undisputed that plaintiff did

not exhausadministrative remedies, and statute required exhays@eichman v. U.S. Dep’t

of Agric., 896 F. Supp. 42, 43 (D. Me. 1995) (granting motion to dismiss on all but a

constitutional clainwhereit was undisputed that the plaintiffs failed to exhaustlalvka



administrativaeemedies) Swift v. United StatesNo. 13-11676-JGD, 2014 WL 2769141, at *2

(D. Mass. June 17, 2014Jismissing claims because “fder the FTCA, a plaintiff may not
maintain a tort action unless the plaintiff first files an administrative claim within tws pér
the claim accrued. Accordingly, because thaeficiency with respect to administrative
exhaustion cannot be overcome with an amendment to the compdantitz, 721 F.3chat
1140,Counts Il and Il ar@appropriately dismissedat this $age.

b. Claim Against Duffy Health Center, Duncan Macallister, Wesley Klein, and
Michael Fuscofor Breach of Contract (Count I)

Count lof the complainalleging breach of contrai insufficiently pleaded under the
basicpleading requirements of Federal Rule of Civil Proced@(®)(6) To support hibreach
of contract claimKasparian merelpoints to his patieritientification cardas evidence of an
alleged contradiECF No. 15]which is insufficient as a matter of lawo sustain &laim for
breach of contraainder Massachusetts lathe plaintiff must plead: “(1) that the parties had an
agreement [offer and acceptansapported by valid consideration; (2) that plainfjffjvas]
ready, willing, and able to perform; (3) that defendant’s breach has preventetiffpfeom

performing; and (4) that plaintiff[ ] [was] damatjg Doyle v. Hasbro, Inc., 103 F.3d 186, 194

(st Cir. 1996)citing Singarella v. City of Boston, 173 N.E.2d 290, 291 (19&i¢re,

Kaspariarfailed tomake anyactual allegationsuggestinghat there was an offer or acceptance
constituting aragreementhat wassupported by valid consideratidrurther, he has presented
no allegationghat would suggst what the tens ofthe contractexpress or implied, would have
beennor has he alleged facts indicating the alleged contrdistation. Id.at 195 (explaining

that the complaint was insufficiently pleaded becalamtiffs did notstate when the contract
was formedjts durationor what its terms werefpccordingly, the defendants’ motion to dismiss

for failure to state a claiwith respect to Countis granted.



C. Plaintiff 's Motion to Remand to State Court

Next, Kaspariais request thathecasebe remandetb Barnstable County Superior Court
[ECF No. 15]is alsodenied A motion forremandfor defects other than lack of subject matter
jurisdiction must be filed within 30 days of removal to federal court. 28 U.S.C. § 144T(¢3.
thirty-day deadline is mandatory, and failure to remand for anyurgsdictional defect waives a

plaintiff’s right to object to removal.5t. John v. CBE Grp., Inc., No. 18-40091, 2011 WL

613741, *3 (D. Mass. Feb. 11, 2014¢e alsdGamaan v. St. Joseph Hosp., 670 F.3d 21, 27 (1st

Cir. 2012) (unles motion to remand is made within 30 days, plaintiff waives all objections to
removal excepbn the basis dack of subjecimatter jurisdiction)Here, the case was removed
on July 27, 2016. [ECF No. 1]. The request for remand was made on November 23, 2016 [ECF.
No. 15],which waswell outside of the 30-day periddiccordingly, Kasparian’s request to have
his complaint returned to Barnstable County Superior Gedenied and for the reasons stated
above, Defendantshotion todismiss is granted.

d. Plaintiff’'s Request for Sanctions and Default Judgment

Lastly, Kasparian requests that tGeurt enter default judgment and sanctions against
Defendants Klein and Fuséor their failure to attend their depositions. Upon rema¥al case
to federal court, the state court is divested of jurisdiction and “shall proceedher fumless and
until the case is remanded.” 28 U.S.C. § 1446(@)]nce a casehas been removed tederal
court, it is settled that federal rather than state law goverrsttive course of [the]

proceedings.Granny Goose Foods, Inc. v. Bhd. of Teamsters & Auto Truck Drivers Local No.

70, 415 U.S. 423, 437 (1974). In civil actions pending in this CdweEdderal Rules of Civil

3 Plaintiff alsofailed to file the requisite motion for remar8 U.S.C. § 1447(c), instead making
a “request” for remand in higpposition to the motion to dismiss [ECF No. 15], which the Court
is liberally construingasa motion for remand.



Procedure govern the course of the future proceedings, including discegeRed. R. Civ. P.
26(a)(1); Local Rule 26.2(A)n this casethe Court did not hold scheduling conferenaa
issueany order with respect taitiating thediscovey procesavhile Defendants’ motion to
dismisswaspending. It also appears as though Defendants complied with all applicable state
rulesregarding discover§As such, there is no basis fenteringdefault judgment or sanctions
againstDefendants
V. CONCLUSION

For the foregoing reasons, thefBndantsimotion to dsmissthe complaint in its entirety
[ECF No. 10 is GRANTED.
SO ORDERED.
May 8, 2017 /s/ Allison D. Burroughs

ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE

* Defendants note that although they did not attend the depositions that Kasparian dd¢bedule
take place at his house, they provided Kasparian with notice that they or thegytmould

not be appearing for the depositions by serving Kasparian with a protectiveoddeotion to
stay discoverypursuant to Mass. R. Civ. P. 26(c) and Superior Court Rulpé&#ling removal
of the case to federal court. [ECF$A9, 191]. Kaspariamonethelesgcurred the costs of the
court reporter.
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