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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

MARCEL SHILO,

Plaintiff,

Civil Action No. 16-11564

~— N

DITECH FINANCIAL LLC et al.,

N

Defendant.

~—

)

MEMORANDUM AND ORDER

CASPER, J. July 26, 2017
l. Introduction

Plaintiff Marcel Shilo (“Shilo”) has filed fs lawsuit against Defendants Ditech Financial
LLC (“Ditech”) and the FederaNational Mortgage Association (“Fannie Mae”) (collectively,
“Defendants”) alleging a breach oéntract and breach of the implied covenant of good faith and
fair dealing (Count 1), lackf the statutory power of sale (Couht lack of standing to foreclose
upon his property (Count Ill), failure to send &{ioreclosure certificadn in compliance with
209 C.M.R. 8 18.21A(2)(c) (Count IV), violation of the Truth in Lending Act (Counts V and VI)
and seeks quiet title to the progye(Count VII). D. 18. Defendds have now filed an amended
motion for judgment on the pleadings. D.4Eor the reasons statbdlow, the Court ALLOWS

the motion.

LIn light of the filing of this amended rtion, the original motion, D. 41, is DENIED as
moot.
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. Standard of Review

Rule 12(c) allows a party to move for judgnt on the pleadings at any time “[a]fter the
pleadings are closed-but early enough not toydelal.” Fed. R. Civ. P. 12(c). A motion for
judgment on the pleadings pursuant to Fed. R. Bi 12(c), however, is “ordinarily accorded

much the same treatment” afkale 12(b)(6) motion._Aponte-Tas v. Univ. of P.R., 445 F.3d

50, 54 (1st Cir. 2006). To survive a motion fodgment on the pleadings, therefore, a plaintiff

must plead “enough facts to state aroléo relief that is plausible on its face.” Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007). Because aondidr judgment on the pleadings “calls for

an assessment of the meritslod case at an embryonic stage,” Pérez-Acevedo v. Rivero-Cubano,

520 F.3d 26, 29 (1st Cir. 2008) (imet citation omitted), the Coutview([s] the facts contained

in the pleadings in the light most favorablétte nonmovant and draw]s] all reasonable inferences
therefrom” in its favor._Id. (imrnal citation and quotation masknitted). On a Rule 12(c) motion,
however, the Court considers theadlings as a whole, includitige answer._See Aponte-Torres,
445 F.3d at 54-55. Those assertions in the anthaehave not been ded and do not conflict

with the assertions ithe complaint are taken as truUgee Santiago v. Bloise, 741 F. Supp. 2d 357,

360 (D. Mass. 2010). In addition{Jtie court may supplement thects contained in the pleadings
by considering documents fairlydarporated therein and facts septible to judicial notice.”

R.G. Fin. Corp. v. Vergara-Ne#, 446 F.3d 178, 182 (1st Cir. 2006).

II. Factual Background

The property in question Iscated at 97 Bishop DrivéJnit 97, Framingham, MA 01702
(the “Property”). D. 18 19. On February 13, 2086ilo executed a promissory note in the amount
of $192,000 (the “Note”) to Mogage Lenders Network (“MLN”and executed a mortgage

granting Mortgage Electronic Bistration Systems (“MERS”), as nominee for MLN, a security



interest in the Property. Id. 1 10. MLN filed for Chapter 11 bankruptcy in the District of Delaware
in 2007 and, by 2009, it had ceased all business tipesgursuant to a Chapter 11 bankruptcy
liquidation plan._ld. 11 15, 16.

The servicing on the loan has been tramste numerous times including transfers from
MLN to Countrywide, from Countrywide to Banéf America and ultimately from Bank of
America to Green Tree Servicing LLC (“Green Tree”), which began servicing the loan by
November 1, 2011. Id. {1 13. On April 9, 2012, MBRfIsferred the mortgage to Green Tree, as
well. 1d. T 14.

In 2012, Shilo defaulted on his loan and erdargo a loan modiGiation agreement with
Green Tree, whereby Green Tree agreed to mduifyoan permanently. Id. § 19. On September
29, 2014, Shilo received a separate Modification| Reaiod Plan Notice (the “TPP”) from Green
Tree via postal mail._1d.  22. The top of teterhead read, “Mortgage Modification Offer—
YOU'RE APPROVED!” D. 49-1 at 1 (capitalizations amiginal). The TPP fiher stated that to
enter into the Mortgage Modification Trial PeriBthn, Shilo would have to “Step 1. Send your
first Trial Period Plan mohty payment of $825.77 by 09/26/2014 and continue to make that
payment each month during the trial . . . [and] SXepro see if you areligible for the lowest
possible interest rate . . . [clJomplete thelesed Borrower Respongtackage and submit by
11/02/2014.” _Id. Additionally, # TPP outlined the requirements for entering into a permanent
modification. D. 42-3 at 11. The letter explartbat Shilo would need to make three payments
of $825.77 during the three-month trial plan arat tipon successful comgtion of making those
payments he would need to submit “two signegies of [the] modificatin agreement.”_1d. at
10-11. Once Green Tree also signed the copigeeohodified agreement, Shilo’s mortgage would

then be “permanently modified in accordance whhterms of [the] mofication agreement.”_Id.



at11. The “Frequently Asked Questions” satbbthe letter contained the question, “When will

| know if my account can be modified permaneiathy how will the modified account balance be
determined?”_ld. at 12. The ansveaplained that “[a]s long as ydnave met all of the applicable
gualification requirements, once you make all of yiial period payments on time and returned
to us two copies of a modification agreemerthwiour signature, we Wisign one copy and send

it back to you so that you will have a fullyeouted modification agreement detailing the terms of
the modified account.”_ld.

Shilo made the three required TPP paytmamd continued making payments for $825.77
for the subsequent sixteen miosit D. 18 § 24. In atker dated May 27, 2015, Green Tree
informed Shilo that his loan was in default and thahad a right to curdd.  53. It also noted
that failure to cure the defaulbuld result in foreclosure of@hProperty._Id.; D. 42-4 at 3.

On August 31, 2015, Ditech Mortgage Corp. &idHoldings LLC merged with and into
Green Tree and Green Tree changed its nametéciDFinancial LLC (“Ditech”). D. 18 { 74
Due to this merger, the servicing of Shilo’s loaas transferred from Green Tree to Ditech that
same day. Id. In September 2015, Defendants failesetod Shilo’s monthly mortgage statement.
D. 18 1 32.

On July 5, 2016, Ditech sent Shilo a Noticéofeclosure (the “Notice”) pursuant to Mass.
Gen. L. c. 2448 14 D. 18 1 33. Enclosed in the Notiveas a “Certification Pursuant to

Massachusetts 209 C.M.R. 18.21A(2)” which stated Efitech had the right to foreclose because

2 Because the merger and name chang6reken Tree and Ditech do not appear to be
disputed, the Court takes judiciadtice of the merger. See RieWells Fargo Bank, N.A., 2 F.
Supp. 3d 25, 38 n. 7 (D. Mass. 2014).




it was “the holder of the mortgage and the aug®al agent of the owner of the Note, which is
Federal National Mortgage Association.” D. 18 § 65; D. 42-6 at 6.
V. Procedural History

Shilo instituted this action on July 25, 2016, in Middlesex Superior Court, D. 1-3, and on
July 29, 2016, Defendants removed the case t&hust, D. 1. On Novaber 16, 2016, the Court
denied an emergency motion for preliminaryuirgtion to prevent the feclosure sale of the
Property. D. 34. Defendants hawew filed a motion for judgmerdn the pleadings as to all
claims. D. 42. The Courtelard the parties on the pending motion and took the matter under

advisement. D. 57.

V. Discussion
A. Shilo’s Breach of Contract Claim Fails Because No Valid Contract Existed
(Count I)

Under Count I, Shilo has brought both a breafctontract claim and a claim of breach of
the implied covenant of good faith and fair deglresulting from Defendants’ alleged failure to
abide by the terms of the loan modification agreemD. 18 1 39-41, 47. While Shilo’s amended
complaint is not clear as to the precise nature of the agreement that allegedly constitutes the “loan
modification agreement,” the Court presumesdtasm is premised on a breach of the TPP. A
plaintiff alleging a breach of corict claim must show (1) that the parties entered into a valid
contract; (2) the platiff performed or was ready to perforhis obligations unaehe contract; (3)

the defendant breached the contract; and (4pkhiatiff sustained damageas a result of the

breach._See Linton v. N.Y. Life Ins. & AnrtyiCorp., 392 F. Supp. 289, 41 (D. Mass. 2005).
Courts in this district have recognized thatrift] period plans and trial plan agreements (“TPAS”)

have all the trappings of binding contract3raut v. Quantum Servicing Corp., No. 15-cv-13401-

NMG, 2016 U.S. Dist. LEXIS 104180, at *7 (D. Mass. Aug. 4, 2016).



The TPP was enforceable, but did not congtijupermanent loan modification. A party
makes an offer when it manifests a “willingnesstder into a bargain, smade as to justify
another person in understanding that his assent to that bargain is invited and will conclude it.”

Bourque v. FDIC, 42 F.3d 704, 708 (1st Cir. 19@f)oting Restatement é8ond) of Contracts §

24, at 71 (1981)) (internal quotation mark omittetlere, the TPP denotes the terms and duties
that each party must perform and alerts théigsmthat “time is of th essence” for performance
under the terms of the offer. B2-3 at 10-11. Moreovethe TPP provides@etailed description
of the dates and manner by which the borrowbnsts monthly payments and the TPP indicates
that Shilo can demonstrate acceptance of the b¥fesending his first trial period payment by the
indicated date._Id. Shilo argues that becausdimely made each of the trial payments—an
allegation that Defendants do rispute—a valid loan modificatiocontract was formed. D. 49
at 9.

But Shilo’s acceptance of the TPP offer did cotstitute a permanent loan modification.
The TPP and the permanent loan modificationtare separate and distinct agreements, as the
language of the TPP makes clear. D. 42-3Jat Indeed, the TPP states, “[o]nce you have
successfully made each of thedtnperiod] payments above by their due dates, you have submitted
two signed copies of your modifiéah agreement, you have metd@ithe applicable qualification
requirements, and we have signieel modification agreement, your mortgage will be permanently
modified.” 1d. Thus, while Shilo may have enttiiato an enforceable contract as to the TPP,
there is no allegation in the complaint that hessguently submitted two copies of a modification
agreement to Ditech, that Ditech signed a modifon agreement or th&titech failed to send
Shilo a permanent modification agreement aftecévpleted the trial period. In other words,

while the signing of the TPP and completion @& thal period program we conditions precedent



to a permanent modification of Shilo’s mortgadkey did not in andf themselves mark
acceptance of an alleged permanent modificatifar.0As such, no valid permanent modification
contract exists and without a contract there can be no breach. Similarly, without an enforceable
contract for a permanent loan modification, Shilclgim for breach of the implied covenant of

good faith and fair dealing also fails as a matielaw. See Ciccone v. City of Newton Police

Dep’t, No. 054456A, 2009 WL 4282087, at *1 (MaSsiper. Ct. Nov. 5, 2009) (explaining that
“[tlhere cannot be a breach of the covenangobd faith and fair dealing where there was no
contract of which the impliedovenant could be a parf). The Court, therefore, GRANTS
Defendants’ motion for judgment dine pleadings as to Count I.

B. Shilo’s Claim Against Defendants for Fdure to Comply with Paragraph 22
of the Mortgage Must beDismissed (Count II)

Shilo next alleges that Defendants failecctomply with Paragraph 22 of the Mortgage
and, consequently, that theyckathe statutory power of saleecessary to foreclose upon the
Property. D. 18 11 48-55. In Massachusetts,racfosure by power of sale requires that a
foreclosing bank must “comply[] with the termstbeé mortgage . . . . 7 Mass. Gen. L. c. 183, §

21. If a bank fails to comply ith the power of sale and therms of the mortgage, then a

3 Additionally, it appears that Shilo’s breachamintract claim is barred by the statute of
frauds. Mass. Gen. L. c. 259, § 1, states: “Nmachall be brought: . . . Upon a contract for the
sale of lands, tenements or hereditaments oryfrdarest in or concerning them; . . . Unless the
promise, contract or agreement upon which saatlon is brought, or sese memorandum or note
thereof, is in writing and signed by the party tocharged therewith or by some person thereunto
by him lawfully authorized.” Beasse “a contract affecting a mgatge falls squarely within the
Statute,” _French v. Chase Bank, N.Aq.N.0-cv-11330-RGS, 2012 WL 273724, at *2 (D. Mass.
Jan. 31, 2012), any promise “concerning a mortgiag#jding a modification of the loan terms,
must be in writing.” _Saade v. PennymacahoServs., LLC, No. 15-cv-12275-IT, 2016 WL
6089684, at *2 (D. Mass. Oct. 17, 2016). Here, rahsariting agreeing to modify permanently
Shilo’s loan appears to exist, nor has the existence of any such document been alleged in Shilo’s
amended complaint.




foreclosure may be void. U.S. Bank Na&$s’'n v. Schumacher, 467 Mass. 421, 428 (2014).

Paragraph 22 of the Shilo’s mortgage contract states:

22. Acceleration; Remedies. Lender Iigave notice to the Borrower prior to
acceleration following Borrower’s breach ahy covenant or agreement in this
Security Instrument (but not prior to acceleration under Section 18 unless
Applicable Law provides otherwise). The notice shall specify: (a) the default; (b)
the action required to cure the default;g@ate, not less than 30 days from the date
the notice is given to the Borrower, by whithe default must be cured; and (d) that
failure to cure the default on or before ttege specified in the notice may result in
acceleration of the sums secured by teeusity Instrument and the sale of the
Property. The notice shall further inforn&orrower of the righto reinstate after
acceleration and the right to bring a coattion to assert the non-existence of a
default or any other defense®drrower to acceleration and sale.

D. 31-2 at 14. According to Shilo, the defaultioe sent by Ditech does not meet the minimum
requirements of Paragraph 22 because it does noiirifion of his right tdoring a court action to
assert the nonexistence of a default and doeaauoirately reflect the true balance and payments
due on the mortgage loan. D. 18 § 53.

In Pinti v. Emigrant Mortgage Canc., 472 Mass. 226, 227, 243 (2015), the Supreme

Judicial Court held that “strict compliance witlethotice of default provisns in paragraph 22 of

the mortgage [i]s required as a condition of a validétosure sale” and that the “failure to strictly
comply render[s] the sale void.” Id. But that doalso “conclude[d] that in this case, because of
the possible impact that our decision may have on the validity of titles, it is appropriate to give our
decision prospective effect only: it will applyrwortgage foreclosure sales of properties that are
the subject of a mortgage comiimig paragraph 22 or its equivateand for which the notice of
default required by paragraph 22 istsafter the date dhis opinion.” Id. a43. Here, the notice

of default in this case wasrgeon May 27, 2015, prior to Pinti ing decided on July 17, 2015, see

D. 18 1 53, and Pinti does rapply retroactively. See HMCs&ets, LLC v. Conley, No. 14-cv-

10321-MBB, 2016 WL 4443152, at *21 (D. Mass. Aug. 2@16) (noting that where notice of



default pre-dated the Pinti decision and case wasmappeal at the time that Pinti was decided,

the Pinti rule did not apply); Buba v. DeutscBank Nat'l Trust Co. Americas, No. 16-cv-10421-

PBS, 2016 WL 2626861, at *5 (D. Mass. May 6, 2016) (s&dm&pnsequently, Defendants’
motion for judgment on the pleadsigs GRANTED as to Count Il.

C. Ditech was the Holder of the Mortgageby Virtue of an Assignment from
MERS (Count III)

Shilo next claims that the Mortgage was assigned properly titech by MERS and, as
a result, Ditech lacked the st#ing to foreclose on the Property. 18 1 56-64. As alleged, MLN
terminated its nominee relationship with MERS2009 when MLN declared bankruptcy. Id.
Because the alleged assignment of the Mgega Green Tree did not occur until 2012—three
years after MLN declared bankregt—Shilo argues that the exeseiof the statutory power of
sale and foreclosure by Ditech is wrongful, without legal effect and necessarily void. D. 49 at 2-
3, 11. Defendants counter that Ditech is the holder of the Mortgayeherefore, #t Ditech had
standing to foreclose ondlProperty. D. 42 at 9.

“[lln Massachusetts an entity that holds a m@agde but not the associated promissory note

holds that mortgage in an equata trust for the benefit of theoteholder.”_Woods v. Wells Fargo

Bank, N.A., 733 F.3d 349, 355 (1st Cir. 2013) (gtU.S. Bank Nat'l Ass'n v. Ibanez, 458 Mass.

637, 652 (2011). The First Circuit has explained tNERS's status as atuitable trustee does

not circumscribe the transferability of its legateirest.” _Id. In other words, MERS may assign

4 The Court is aware of where a districburt applied the Pinti strict compliance
requirement to a case in which the default notice sent prior to Pinti beg decided._Paiva v.
Bank of N.Y. Mellon, 120 F. Supp. 3d 7, 10 (Mass. 2015). In doing so, however, the Court
noted that “the cross-motions feummary judgment were fully briefed before Pinti was issued on
July 17, 2015,” and, because the Plaintiff “wagadly advancing the samaegument regarding
strict compliance with the paragraph 22 requiremdéimat the SJC adopted in Pinti, it would be
inequitable to deny him the benefittbht decision.”_ld. Such is certainly not the case here where
Shilo did not assert his claim until a year after Pinti was decided.

9



mortgages held in its name. This is true regardless of the dissolution of the original lender. Courts
have consistently held that bankruptcy and diigsmn does “not preventdtsuccessors and assigns

. . . from seeking transfer of the mortgage fioiERS.” Kiah v. Aurora Loan Servs., LLC, No.

10-cv-40161-FDS, 2011 WL 841282, at *4 (D. MassrMa 2011). Indeed, in Almeida v. U.S.

Bank Nat'l Ass'n, No. 12-cv-11565-RWZ, 2014 W07673, at *3 (D. Mss. Mar. 10, 2014), a

case addressing this issue, the teyplained that whilgP]laintiffs also suggst . . . that MERS,

as only a nominee, lacked the authority to as#ignrmortgage loan to defendant. This argument
is without merit. . . . That [the original lendenpy have ceased all operations nine months before
the assignment is of no moment.” Id. “Theddlution of the originalender does not affect
MERS'[s] authority to assign a mortgage.” latérnal citation omitted). Thus, absent a contrary
provision in the Mortgagéa mortgagee ‘may assign its morggato another parf and ‘need not
possess any scintilla of a benefiaratierest in order to hold [araksign] the mortgage.” Mills v.

U.S. Bank, NA, 753 F.3d 47, 51 (1st Cir. 2014) (quoting Culhane v. Aurora Loan Servs. of Neb.,

708 F.3d 282, 292-93 (1st Cir. 2013)).

Furthermore, MERS does not need authairan from the notedlder to assign the
mortgage. That is, “despitehft note-holder’s right] . . . tdemand and obtain an assignment of
the mortgage in order to enforce its securitgliest and collect the b MERS (as mortgagee)
retain[s] the right to assign the mortgage unikdtg absent any resttion in the mortgage

document.”_Shea v. Fed. Nat’l Mortg. Ass’n, 87 Mass. App. Ct. 901, 903 (2015).

Here, Shilo has alleged no faat circumstances—such, for exale, as the existence of a
contractual provision explicitly preventing MERS fraransferring the loan if the original lender
went bankrupt—that would suggest that thi® lof settled Massachusetts law should not apply

here. Indeed, in asserting this claim, Shgoores the plain languagg the Mortgage, which

10



grants MERS, as nominee, the “power of sal®.”31-2 at 4. The Court, therefore, GRANTS
Defendants’ motion for judgment dine pleadings as to Count Il of Shilo’s amended complaint.

D. There is no Private Cause of Actiorunder 209 C.M.R. § 18.21A(2)(c) (Count
V)

Shilo asserts a claim against Ditech for@ation of Massachusetts regulation 209 C.M.R.
§ 18.21A(2)(c). Section 18.21A(2) provalthat, “[tJo the extent a separ is authorized to act on
behalf of a mortgagee . . . [a] third party loan sevshall certify in writing the basis for asserting
that the foreclosing party has the right to foreglascluding but not limitetb, certification of the
chain of title and ownership of the note and mage from the date of the recording of the
mortgage being foreclosed upon. eTihird party loan servicer shall providecBicertification to
the borrower with the notice of fieclosure . . . and shall alsccinde a copy of the note with all
required endorsements.” 209 C.M.R. § 18.21A(At the motion hearing, Shilo’s counsel
informed the Court that he would not bpposing Defendants’ motion for judgment on the
pleadings as to this claim. Hr'g. Tr. at 28: Consequently, theo@rt GRANTS Defendant’s
motion as to this claim.
VI. Shilo’s Claims Alleging Violations of tre Truth in Lending Act (Counts V and VI)°

Shilo has also brought two claims under ffraith in Lending Act (“TILA”) against
Defendants. D. 18 69-96. Count V is premised on 18.S.C. § 1641(g), which requires
notification to mortgage borrowemshen ownership of a debt is transferred and Count VI is
premised on 15 U.S.C. § 1638(f) and its impdenng regulation 12 C.F.R. § 1026.41(a)(2), which

require servicers to provide residential mortgagerowers a periodic statement at each billing

® In Shilo’'s Amended Complaint, Count VI iisadvertently referred to as Count IV, and
then Count VIl is labeled as Count V. D. 18. a&wid confusion, the Courefers to the claims
as Counts V and VI, respectively.

11



cycle setting forth certain inforation about their loansD. 42 at 14; D. 49 at 13-14. Neither
Fannie Mae nor Ditech may be foundlafor either alleged violation.

A. Fannie Mae

TILA provides for civil liability against cratbrs in 8 1640(a), which provides a private
right of action for damages against “any crediho fails to comply with any requirement
imposed under [TILA].” 15 U.S.C. 8§ 1640(a). Tteem “creditor” is defined by TILA to refer
only to a person who both:

(1) regularly extends, whether in connent with loans, sales of property or

services, or otherwise, camser credit which is payable by agreement in more than

four installments or for which the pagmt of a finance charge is or may be

required, and (2) is the person to whora tiebt arising from the consumer credit

transaction is initially pgable on the face of the ewdce of indebtedness or, if

there is no such evidence of indebtedness, by agreement.

Vincent v. The Money Stor&36 F.3d 88, 105 (2d Cir. 2013) (quoting 15 U.S.C. § 1602(g)). “This

definition ‘is restrictive and prese, referring only to a person who satisfies both requirements’ of

the provision.”_Id. (quang Cetto v. LaSalle Bank Nat'l Ass'n, 518 F.3d 263, 270 (4th Cir. 2008)).

Fannie Mae is not the entity to whom the dmising from the consumer credit transaction
was initially payable and, as such, Fannie Mae does not satisfy the “creditor” definition as outlined

under TILA. See, e.g., id. at 106 (ruling defendasgignee was not a creditor under TILA because

it was not the initial lender athe loans); Faiella v. Green Tr8ervicing LLC, No. 16-cv-088-JD,

2017 WL 589096, at *3-4 (D.N.H. Feb. 14, 2017r(cluding Fannie Mae was “not a creditor
under TILA because it [was] not the entity to whighe plaintiff's] note wa originally payable”).
While TILA also provides for civil liabilityagainst specified assignees of the original
creditor, Fannie Mae cannot be held liable unihat provision either 15 U.S.C. § 1641(a)
provides that a civil action for HLA violation “may be maintaiad against any assignee of such

creditor only if the violation fowhich such action or proceedingasought is apparent on the face

12



of the disclosure statement,cept where the assignmtevas involuntary.” 15 U.S.C. § 1641(a).
This includes consumer credit transactions setioy real property._ See id. § 1641(e)(1). A
violation is apparent on the facetbe disclosure statement if “the disclosure can be determined
to be incomplete or inaccueaby a comparison among the disclosure statement, any itemization
of the amount financed, the nptar any other disclosure ofdtiursement” or “the disclosure
statement does not use the terms or format redjtorbe used by [TILA].”_Id. § 1641(e)(2).

Fannie Mae contends that the term “disclesstatements” as mentioned in 15 U.S.C. §
1641(e)(2) refers only to “those documents generated in connection with the origination of the
loan.” D. 42 at 16 (citation andternal quotation marks omittedY-hat is, “Shilo’s TILA claim
is not based on any disclosure staénts issued to him” but on “Bith’s alleged failure to provide
a complete periodic statement after delinquencyrentide of a transfer dhe Mortgage.”_1d. at
17. Fannie Mae, therefore, assdftat it cannot be liable as assignee as the alleged TILA
violation occurred after the assigant of the loan to Fannie Maadwas not apparent on the face
of the disclosure statement. Id. Shilo does not respond to this argument. D. 49 at 13-14.

The Court agrees with Fannie Mae. TILA geily “requires discloste of certain terms
and conditions of credit before consummationaofonsumer credit transaction.” Hauk v. JP

Morgan Chase Bank USA, 552 F.3d 1114, 1120 (&th2009) (citing Rendler v. Corus Bank,

272 F.3d 992, 996 (7th Cir. 2001)) (internal quotatiomstted). As other courts have ruled, the
term “disclosure statement” is used in TILA ‘ftefer to documents provided before the extension

of credit,” in other words, “at or before clng.” Evanto v. Fed. Nat'| Mortg. Ass’'n, 814 F.3d

1295, 1298 (11th Cir. 2016); Signori v. Fed. Nmtdrtg. Ass’n, 934 F. Supp. 2d 1364, 1368 (S.D.

Fla. 2013) (stating that disclosure documenés“documents generated in connection with the

13



origination of the loan”). Thus, violations bdsen events occurring after an extension of credit
cannot serve as a basis for assignee liability under TILA.

Moreover, Section 1638(a) Isstthe disclosures a creditor must make with respect to
consumer credit transactions. See 15 U.SI638(a). Disclosuresgeired under 8 1638(a) are
referred to in other parts of 8§ 1638 as “disclostiaéement[s].”_See id. § 1638(b)(2)(D). The fact
that the periodic statement requirement is notq@e&t1638(a) demonstrates that Congress did not
intend for periodic statements to be cons:defdisclosure statemtsi under TILA. This
inference is supported by the language of § 1638(f), which lists the information that will be
conveyed to the residential mortgage borrowed does not use the words “disclose” or
“disclosure.” 1d. 8 1638(f). Ra#hm, it provides that pesdic statements seatt forth information
shall be conveyed to the borrower. Id.

Nor can Shilo rely upon Section 1641(e). t®et1641(e) provides that a violation on the
face of a disclosure statemengafgparent if it can belentified by comparison to “any itemization
of the amount financed, the note, or any ottlisclosure of disbursement,” all of which are
documents or disclosures concerning a loan’smgpsid. 8 1641(e)(2). Given that Shilo failed to
respond to Defendants’ arguments here, there explanation as to how any of these documents
could provide a basis for concludititat Fannie Mae is liable as an assignee for an alleged TILA
violation that occurred after the loan’s closamyl assignment and was not apparent on the face of
the disclosure statement. The Court cannot tienperiodic statementsquired under TILA as
disclosure statements. Accordingly, Shilo hagthtb plead a violation for which Fannie Mae as

an assignee may be liable under TILA. SearAk Fed. Nat'l Mortg. Ass’n, 845 F. Supp. 2d 381,

393-94 (D. Mass. 2012) (concluding that plaintiff fdite allege sufficient facts to support finding

14



assignee liable under TILA); Cheche v. Wittst#éle & Escrow Co., LLC, 723 F. Supp. 2d 851,

856 (E.D. Va. 2010) (same).

Finally, to the extent that Shilo relies upomarious liability as amlternative means of
holding Fannie Mae liable, D. 49 at 14, that angut fails. Even assuming that TILA provides
for vicarious liability, Shilacan only pursue that theory of liabjlif he has a private right of action

to bring suit._See Faiella, 2017 WL 589096, a#*&iting James v. Nationstar Mortg., LLC, 92

F. Supp. 3d 1190, 1198 (S.D. Ala. 2015) (rejectirmanious liability forassignee because TILA
“does not create or allow a cause of action fonages against assignees”). As discussed above,
TILA precludes a private right of action agdiassignees in the circumstances alleged here.

B.  Ditech

Ditech argues that it cannot be liable undéLA for a failure to provide a periodic
statement to Shilo pursuant to Regulation Z becduse servicer. D42 at 14-15. Shilo does
not respond to this argumie D. 49 at 13-14.

As noted above, TILA provides civil liabilitynder 8 1640(a) only ds “creditor[s]” and
certain assignees. 15 U.S.C. 88 1640(a), 1641@hile a servicer of a loan has the obligation
to provide certain information to borrowers undes &ct, ‘liability for violations of TILA rests

squarely and solely with creditors.”odes v. Bank of N.Y., bl 12-cv-11503-RWZ, 2013 WL

3728382, at *5 (D. Mass. July 12, 2013) (citinga®hv. BAC Home Loans Servicing, LP, No. 10-

cv-11021-DJC, 2013 WL 789195, at *7 (D. Mass. Mar2013));_see Schneider v. Bank of Am.

N.A., No. S-11-cv-2953 LKK, 201%VL 2118327, at *5 (E.D. CaMay 21, 2014) (stating TILA
“provides for civil liability only against the credit and its assignee”). A servicer may not “be
treated as an assignee for purposes of liability under TILA ‘on the basis of an assignment of [an]

obligation from the creditor or another assignee to the servicer solely for the administrative
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convenience of the servicer in servicing the obligation.” Horton v. Country Mortg. Servs., Inc.,

No. 07-cv-6530, 2010 WL 55902, at *3 .M lll. Jan. 4, B10) (citing 15 U.S.C. § 1641(f)(2)).
As Ditech is a servicer, and not a creditorassignee, Shilo has failéd plead a violation for
which Ditech may be liable under TILA.

Accordingly, the Court ALLOW®efendants’ motion for judgméon the pleadings as to
Counts V and VI,
VIl.  Quiet Title Claim (Count VII)

Finally, Shilo asserts a quiet titbdaim against Ditech on the $ia that the foreclosure sale
is void. D. 18 at 25-26. Mass. Gen. L. c. 240, Stha@ires actions “to quier establik the title
to land situated in the commonwealth or to remove a cloud from the title thereto.” Mass. Gen. L.
c. 240, 8 6. However, under Maskasetts law, to maintain a quige action, a plaintiff must

have both actual possession of and legal tittaegroperty._ Ayer v. U.S. Bank, N.A., No. 12-cv-

10981-NMG, 2012 WL 5361480, at *2 (D. Mass. 3, 2012) (citing Daley v. Daley, 300 Mass.

17, 21 (1938)). In a title theostate like Massachusetts, a ngagee holds legal title and the
mortgagor retains only equitakiide until the loardebt is fully repaid._Ayer, 2012 WL 5361480,
at *2; Ibanez, 458 Mass. at 649Thus, a quiet title action is nain avenue open to a mortgagor
whose debt is in arrears becausaetil the mortgage is discharged, the title necessarily remains

under a cloud.”_Oum v. Wells Fargo M. 842 F. Supp. 2d 407, 412 (D. Mass. 20aBjpgated

on different grounds by Culhane 708 F.3d at 290. Because Shilo does not allege to have paid his
loan in full, Defendants are entitled to a faafgle ruling on their motion for judgment on the

pleadings, which the Court now GRANTS.
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VIIl.  Conclusion

For the foregoing reasons, the Court ALMMS Defendants’ motion for judgment on the
pleadings, D. 42.

SoOrdered.

&/ Denise J. Casper
Lhited States District Judge
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