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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

IBX JETS, LLC, CHRISTOPHER JONES;

MICHAEL JONES, BRANDON *
COLEMAN, andIBX AIR *
CORPORATION *
*
Plaintiffs, *
*
V. * Civil Action No. 16ev-116044T
*
JUSTIN SULLIVAN, andUB AIR, LLC, *
*
Defendans. *
MEMORANDUM & ORDER
March7, 2018
TALWANI, D.J.

Plaintiffs IBX Jets, LLC(“IBX Jets”), Christopher Jones, Michael Jones, Brandon
Coleman and IBX Air Corporatior(“IBX Air”) initiated an action in the Western District of
Michigan againstDefendantsJB Air, LLC (“UB Air”) , Justin SullivapnParadigm Jet

Management Ind*Paradigm”) and Jetaway Air Service LLCJetaway”) SeelBX Jets, LLC,

et al. v. Paradigm JMgmt. Inc., et al, No. 16€v-229 (W.D. Mich. Oct. 24, 2017). Findirthat

it probably lacked personal jurisdiction over Defendants Sullivan and UB Air, and thatfeenue
the claims against these defendants for defamation and tortious intexferiémadvantageous
relations was improper in the Western District of Michigiae court transferred the defamation
claim (Count V)andthe tortious interference claig@ount VI)to the District of Massachusetts
under 28 U.S.C. § 1406(a). Nowfbre the court is Defendart® Air and Sullivars Motion

for Summary Judgment [#122]. For #adlowing reasonsDefendantsmotion iSALLOWED.
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l. Standard
Upon review of a motion for summary judgment, a cawrst viewthe record in the light

most favorable to the non-moving par8eeGriggs-Ryan v. Smith, 904 F.2d 112, 115 (1st Cir.

1990). Summary judgment is only appropriate “if the record, so viewed, disclostetleas no
genuine issue as to any material fact and that the moving party is entitled tontdgraematter

of law.” Santiago v. Puerto Rico, 655 F.3d 61, 68 (1st Cir. 2011) (citing Fed. R. Civ. P.

56(c)(2)) “A dispute is genuine if the evidence about the fact is such that a reasonabtaifdry c
resolve the point in the favor of the noteving party. A fact is material if it has the potential of

determining the outcome die litigation.” Patco Constr. Co. v. People’s United Bank, 684 F.3d

197, 206-07 (1st Cir. 2012) (internal quotatiansl citations omitted).

1. Background

The following facts are either undisputedhe summary judgment recombt properly
disputed for summary judgment purposgEeFederal Rules of Civil Procedure 56(c) and (e)(2),
or areviewed in the light most favorable to Plaintiff&lB Air is an aircraft charter broker
Def.’s Rule %.1 Statement of Undisputed Material Fdbereinafter Defs.” SOF] § 5 [#123].

UB Air does not own or operate any aircraft, but instead connects customers who wish to

! Defendants have requested that the court take judicial notice ©@pth@n and Ordedenying
IBX Jets’ Motion for Summary Judgment, and granting as to liability Jetawdyaradigms’
Motions for Summary Judgment in the Western Distridflathigan caseDefs.’ Request for
Judicial Noticg#128]. Plaintiffs oppose the request, but concede that the court has discretion to
accept the submission of the Michigan opinion and assign whatever weight to that opinion
deemed appropriate. PI©bj.to Req.for Judicial Not. 2-3 [#129]. The court notes that Plaintiff
previously argued that the matter htagses out of the same air charter flight from White
Plains, New York to Ushuaisa, Argentina, which is a significant issue in tHagdrclitigation,”
and that “there would be a duplication of resources if another US District courssablaisetts
had b utilize its resources to learn the facts of and handle litigation arising outsdrtteefacts
and parties that are involved in the Michigan litigation.” Resp. to Mot. to Dismiss 3 [H89].
court finds it appropriate to review the pleadings and orders in the Mictégarfor background
to the dispute, and allows Defendantxjuestor judicial notice for that limited purpose.
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purchase charter flights wittompanies providingir transportationld.; Defs.” Mot. Summ. J.
Ex. 2 ["Justin Sullivan Aff't"] 1 2 [#122-2]. One sudtient contracted with UB Air in August
2015to arrange for aoundtripcharter flight between White Plains, WM& ork, and Ushuaia,
Argentina Defs.” SOFY 12.As arranged, thdlew York to Argentina legvas to take place
December 20, 201%d. The returrflight wasscheduledor January 1, 2016d.

UB Air contactedBX Jets,an air transportation providdBX Jetsquoteda price of
$186,410.830r aroundtripflight aboard &ulfstream GV aircraftoperated by Paradigand
owned by JetawayPIs.’ Rule 56.1 Responses to Deftatement Undisputed Facts [hereinafter
“Pls.” SOF Responsgsy 13 [#126]. AUB Air managesignedacharter flight confirmation
agreementvith IBX Jetson August 10, 2015 0onfirming thatBX Jetswould provide the agreed
upon air cheter servicedor UB Air’s client. Pls.” SOF Respons&x. 2 [“Contract”][#126-2]2

UB Air wired £7,961.50 as an installment payment on Septemigefs.” SOF{{ 15
16.UB Air wired the remaining balance of%$8,449.33 on Decemberl@.3 The first legof the
trip took placeas plannedn December 2Qd. 1 21.0n December 31, Rebecca Camacho, a
representativéor IBX Jets,emailed Paradigrmatating thathe return legf the clients trip “has

been cancelled . . . Defs.” SOFY 22.That flight never ocurred. Pls.” SOF Responses { 23.

2 Further details of the arrangements between these various parties can be foupinitine
and Order issued by the Western District of Michigan, and attached astExtoldbefendants’
Request for Judicial Notice [#128].

3 Defendantslispute whether UB Air wired these installment payments into an IBX Jetargcc

as Defendants contend, or into I8X Air account, aprovided in the contract between IBX Jets.
SeeDefs.” SOF 11 18.6; Pls.” SOF Responses {1 15-16; Pls.” SOF Responses Ex. 3 (“Text
Message”) [#126-3]This dispute is immaterial where Plaintiffs allege that the eabaiie

center of this litigatiorwas of anl concerning both IBX Jets and IBX AandPlaintiffs make

clear thatBX Air was controlled by IBX Jetd~or example, Michael Jones testified that he,
Christopher Jones, and Brandon Coleman operated the two companies as one and treated IBX
Jets and IBX Air “as one and the sam@eeDefs.” SOF Ex. 11 ["Michael Jones Dep.”] 17:23-

18:2, 20:4-7 [#122-11].



Theaircraftat issue was grounded on January 15, 2D&6s.” SOFY 29. As of January
18, Christopher and Michael Jones instrudid Jets’ssales director, Brandon Coleman, not to
guote any more trip®efs.” SOFY 3Q According to Coleman, he “was directed not to quote
anymore trips because they wouldn’t have taken off anyvi2gfs.” Mot. Summ. JEx. 9
[“Brandon Coleman Dep.”] 12:22-23 [#12- Describing the situation IBX Jets faced as of
mid-January, Coleman téfs¢d that , “after— around the 18th or middle of the month, that
timeframe it was clear that, you kngwhere was a cash flow issue and kind of the immediate
future as far as being able to book trips was up in theldirdt 13:5-10.

Justin SullivanUB Air's owner,postedan emailto the National Business Aviation
Association (“NBAA”) charter email foruron January 1&efs.” SOFY 25;Defs.” Mot. Summ.
J.Ex. 2 ["Sullivan Aff't"] 1 1[#122-2].NBAA is aprivateorganization whose membership
consistf both owners and operators of business aircraft and air charter bid&krs. SOF
1 11.NBAA'’s charter emaiforum, on which Sullivan posted his emahableNBAA members
to post queries, make announcements, and communicate with other membettseahiout
charter broker business. Defs.” Mot. Summ. J. BXBBnjamin Schwalen Aff't"] 1 24 [#122-
5]. The subject line of Sullivan’s email was “IBX Jets: Jet Charter Terrdrisksy 25. In the
body of the email, Sullivan wrote: “Hello. IBX Jets is agent for Paradigm Jets\GN17ND.

If anyone has had any issues with IBX booking a trip, cancelling it and tlaimgtgour client’s
deposit, please contact me offline. Sincerely, Justin Sulfiven

Sullivan’s email was not the first time an dmwacter broker had posted an email critical of
IBX Jets to the NBAA forumThe record includes multiple emails about IBX Jets from other
NBAA members in 2015 and 2018eeDefs.” Mot. Summ. J. Ex. 6 ['NBAA Emails”] [#122-6].

For examplepneNBAA member wrde in April 2015, under the subject line “SCAM!! IBX Jets



— Mike & Chris Jones,” that “[i]f anyone else has encountered a money issue ¥ifei8
please contact me offline. WARNING NO ONE USE THEM!! THEY WILL TAKE YOUR
MONEY AND NEVER DO THE TRIP.”ld. at 1. Numerous NBAA members responded to this
email and described their similar experiences with IBX Jétst 10, 12, 14. Other emails
requested feedback asdther NBAA members’ experiences with IBX Jdtk.at 5.

NeitherIBX Jetsnor IBX Air has @erated anylights since January 2016. Pls.” SOF
Responses 1 31The companieareno longer in businesil. Coleman and the Jonesss
longer work in the charter busineggefs.” SOFY 31.

At some point, IBX Jets or IBX Air refunded to the client $20,000 of the amount paid for
the trip. Pls.” SOF Responsg&8.

[l Discussion

Plaintiffs blame Sullivan’s email for IBX Jets and IBX Air’'s collapse, atigg
defamation and business defamation (Count V) and intentional interferencemtcts,
business relationships, and expectancies (Count VI). Defendants seek summarnfjadgme
bothclaims Both parties agree thitassachusetts lagoverns thelaimsat issue

A. Defamation Claim

Count Vallegesdefamation and business defamatiddefamation claira under

4 Plaintiffs rarely refer to IBX Air separately in the litigation except in thaioamf the
complaint, but their papers sometimes refer to “IBX” rathan “IBX Jets.” It is not clear
whether Plaintiffs intend a distinction by the use of this term. In an abundacaetwih, the
court has assumed that Plaintiffs are referring to either or both entitestivy use the term
“IBX.”

®> Massachusetts s recognizes a distinct tort of “commercial disparagement.” Such a claim is
similar to a defamation clainexcept that “more stringent requirements [are] imposed upon the
plaintiff seeking to recover for [commercial disparagement] in three impodspéets— falsity

of the statement, fault of the defendant and proof of damage.” HipSaver, Inc. v. Kiel, R84 N
755, 763 n.7 (Mass. 2013) (quoting Restatement (Second) of Torts 8623A comment g, at 341
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Massachusetts law haf@ur elements: “(1) that ‘[tlhe defendant made a statement, concerning
the plaintiff, to a third party’; (2) that the statement was defamatory such thatld ‘damage

the plaintiff's reputation in the community’; (3) that]je defendant was at fault in making the
statement’; and (4) that ‘[tlhe statement either caused the plaintiff ecolom®ic. . or is

actionable without proof of economic loss.” Shay v. Walters, 702 F.3d 76, 81 (1st Cir. 2012)

(quoting_Ravnikar v. Bogojavlensky, 782 N.E.2d 508, 510M4s6.2003)).Business

defamation also requires that any defamatory statement prejudiced a [ddnsfhess. See

Massachusetts Sch. Law v. ABar Ass’'n 952 F. Supp. 884, 888 (D. Mass. 19%aintiffs

arguethatSullivan’semaildefamed Plaintiffscausinghem tolose business from other NBAA
membersDefendants dispute that the email concerned all Plaintiffs, that the email was
defamatory, anthat the email caused loss or is otherwise actionable.

As to thefirst element, Defendants concede tBatlivan’s emailconcernedBX Jets but
contendthattheemailconcernednly IBX Jets not the other PlaintiffSChe email references
IBX Jets and “IBX,” but does naefer to the individual Plaintiffdf a defam#on plaintiff “is
not referred to by name or in such manner as to be readily identifiable from thptoesc
matter in the publication, extrinsic facts must be alleged and proved showinghindtpetson

other than the persddefamedjunderstood it to refer to him.” Brauer v. Globe Newspaper Co.,

217 N.E.2d 736, 739 (Mass. 19686)llivan’s email referenced only “IBX Jetghd “IBX”

which it described as “an agent for Paradigm Jet\$, Bl17ND.” The emaildoes not refer to

(1977)). While“[t]he line between commercial disparagement and defamationtteficult to
draw,” the two actions “may merge when a disparaging statement about a préidaots oa the
reputation of the business that made, distributed, or sold.itet 762 n.6. Plaintiffs have not
alleged commercialigparagement. In any event, Plaintiffs’ allegations are that Sullivan’s email
imputed a lack of integrity tBlaintiffs, not just their service. Therefore, any claim of
commercial disparagement likely would have merged into Plaintiffs’ defamasion. c



anyofficers or employees dhe companiesither in general or specific terrfhidlor have
Plaintiffs shown any extrinsic support for their claim that a reasonaldlerreauld interpret
Sullivan’s email to concern anyone other than IBX det®X Air as a corporate entity
Therefore, lhe individual Plaintiffs have no claim for defamation.

Although the email is of and concerning IBX Jets and possibly IBXtlAér email also
does not satisfy the second element requiripgldication to bea statement of fatb be

actionable as dafmation.SeeScholz v. Delp, 41 N.E.3d 38, 45 (Mass. 2015). By asking other

NBAA membersvhetherthey had experienced IBX Jets “booking a trip, cancelling it and then
stealing your client’s depositSullivan framed his email asraquestakin to a questiornthat
askedother NBAA members to contact hifithey had experienced the issue he describsd

of cautionary terms indicate that a speaker is “indulging in speculattbrat 46 Cautionary
language,ncluding interrogatories, camptit the readeon notice that what is being read is
opinion and thus weaken any inference that the author possesses knowledge of damaging,

undisclosed factsMilkovich v. Lorain Journal Co., 497 U.S. 1, 31 (1990) (quoting Ollman v.

Evans, 750 F.2d 970, 983 (D.C. Cir. 1984)). What Sullivan said cannot be proven Meong.
only asked members to contact him if they had experienced the series of eventsibedles
Even if no other NBAA membdradexperiencedhose events, that does not show that
Sullivan’s conditionalequesfor informationwas false.

To the extent Plaintiffs rely on the subject lineSafllivan’semail, “IBX Jets: jet charter
terrorists”and the word “stealing” in the body of the email, these words cannot reasonably be
construed as dkamens of fact. Rletorical flourishis not actionable as defamatidee

Dulgarian v. Stone, 652 N.E.2d 603, 609 (Mass. 1995) (“Highway Robbery?” not actjoAable

® That these individuals’ email addresses appear in the address line as bieingopgnof the
email does not make the email referencing IBX of and concerning them indiyiduall

7



reasonable reader wouldtnioterpret the email as making assertion that IBX Jets had engaged
in terroism or were thievegust as a reader of a unipablication calling nonunion workers
“traitors” would not interpret the publicatida say thathose workersvere attempting to

overthrow their governmen$eeOld Dominion Branch No. 496, Nat'l Ass’n of tter Carriers,

AFL-CIO v. Austin, 418 U.S. 264, 285-86 (1974)réasonable readef Sullivan’s emaiwould

construe the subject lirend email at most as a charge i Jetsor IBX Air failed to deliver
a contracted for service anefusdto refund money, nahateither company engageal
terrorist activity.
As to theimplied statement that IBX Jets or IBX Aailed to deliver a contracted for
service andefused to refund money, “[t]ruth is an absolute defense to a defamation action under

Massachusetts lawMass. Sch. of Law at Andover, Inc. v. Am. Bar AsI42 F.3d 26, 42 (1st

Cir. 1998).Plaintiffs argue that the failure to deliver the services was Paradigm’s fault, not IBX
Jets’ fault, but the question of fault is not material to the question of whetherff3laliot or did

not deliver the promised services. Plaintiffs also claimlB&tJetsrefunded $20,000 to
Defendants’ client, that Paradigm and Jetalagsr settled withhe client and thathe client
ultimately received all money oweRIs.” SOF Responses Ex. 4 ["Michael Jones Affidavit”] § 6
[#126-4]; Pls.” SOF Responses Ex. 7 [“Justin Sullivan Deposition”] 64:5-16 [#1Faigdigm
and Jetaway'’s later payments to the client (that they seek in turn to receetfy diom

Plaintiffs in the Michigan litigation) is immaterial to the truth of the assertion that IBy0de

IBX Air did not fully refund the money to the cliell¥hat matters is whethéne statemerds

true whent waspublished. Defendants have showwas

For each ofthe above reasons, Plaintiffs’ defamation claim fails as a matter of law.



B. Tortious Interference with a Contract, Business Relationship, or Expectancy

Count VI alleges tortious interferenadth contracts, business relationships, and
expectancies. Elemenof a tortiousnterferenceawith contract or business relationship claim are:
“(1) the existence of a contract or a business relationship which contemplatethecbenefit;
(2) the defendants’ knowledge of the contract or business relationship; {@&f¢melants’
intentional interference with the contract or business relationship for anpergourpose or by

improper means; and (4) damages.” Swanset Dev. Corp. v. City of Taunton, 668 N.E.2d 333,

338 (Mass. 1996)nterference withanticipated businessglationships can also support a tortious

interference claimSeeBrown v. Armstrong, 957 F. Supp. 1293, 1305 (D. Mass. 1997).

The thrust of Plaintiffs’ argument derives from the deposition testimony pbbigle
Christopher Jones. Prior to Sullivan sending the email at issue, according to J¥nkssIB
typically received fifty to sixty requests per day from brokers for quoteg tra@sportation
services. Defs.Defs.” Mot. Summ. J. Ex. 10 ["Christopher Jones Aff't"] 35:7-11 [#122-10].
After Sullivan’s email, according to Plaintiffs, this number dropped to zeéro.

In light of the numerous issues IBX Jets was facing even prior to Sullivanis ema
Plaintiffs’ argument as to causation and damagesiot compellingYet even assuming
Plaintiffs cauld somehow prevail on those issues, their claim would fail as a matter of law on the
third element. That is, tihe extent Sullivan’s email interfered with atgntracts, business
relationships, or expectancies, Plaintiffs have not shown how that ietezéewasmproper. To

satisfy this element, a plaintiff must show “wrongfulness beyond the ireadeitself."James

L. Miniter Ins. Agencylnc. v. Ohio Indem. Co., 112 F.3d 1240, 1250 (1st Cir. 1997). Wrongful
conduct may occur, for example, when aetiellant “used thregtsisrepresented any facisr]

defamed anyoneUnited Truck Leasing Corp. v. Geltman, 551 N.E.2d 20, 24 (Mass. 1990).




As described above, Sullivarésnail does not constitute defamation. Nor was it
otherwise improper. Even Christaghlones testified that his interpretationhefemailwasthat
“Mr. Sullivan was expressing his frustration through thatal as a result of the cancellation of
the. . . trip.” Defs.” Mot. Summ. J. Ex. 10 [*Christopher Jones Aff't"] 40:1-3 [#122-80]livan
was not a competitor of IBX Jets. He had no inher@etest in harming IBX Jets’s reputation or
interfering with its busines#\s a customer, however, Sullivan Ha@kn harmed by IBX Jets’s
conduct. Sullivarhadan interesas an NBAA memben ensuring that hand other air charter
brokersobtained accurate informati@bout which air transportation companfi@ited to
perform promised services atiten refusedo issue refunds. As other NBAA emails about IBX
Jets confirm, this was one of therposes of NBAA's charter email foruniihat purpose is not
improper. Plaintiffs have not shov@ullivan’s email was for angther purpose. Abseat
showing of improper purpose, the interference claims fail as a matter of law.

V. Conclusion

Accordingly, Defendantgt¥otion for Summary Judgment [#12B]ALLOWED.

IT IS SO ORDERED

March 7, 2018 [s/ Indira Talwani
United States District Judge
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