Biogenesis Church Inc. v. United States of America Doc. 33

UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

BIOGENESISCHURCH, INC.,
Plaintiff,

Civil Action No. 16-11628

UNITED STATESOF AMERICA,

Defendant.

S N N N N N N N N N N N N N N

MEMORANDUM AND ORDER

CASPER, J. November 13, 2017
l. I ntroduction

Plaintiff Biogenesis Churchinc. (“Biogenesis Church”) has filed this lawsuit against
Defendant the United States of America (the tHdiStates”) allegingwrongful levy and seeking
declaratory and injunctive relief, as well @amages under 26 U.S.C. § 7426(a)(1) and (b)(2).
D. 1. The United States has moved fansuary judgment on Count Il of the complainD. 22.
For the reasons stated beldhe Court ALLOWS the motion.

[l. Standard of Review

The Court grants summary judgment where tier® genuine dispute as to any material
fact and the undisputed facts demonstrate tleatnibving party is entitled to judgment as a matter

of law. Fed. R. Civ. P. 56(a). “A fact is matdrif it carries with it the potential to affect the

! The parties previously had previously settBlint I, making Count Il the only remaining claim
in this case. D. 23 at 3.
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outcome of the suit under the applicable law.” Santiago—Ramos v. Centennial P.R. Wireless Corp.,

217 F.3d 46, 52 (1st Cir. 2000) (quny Sanchez v. Alvarado, 10138 223, 227 (1st Cir. 1996)).

The movant bears the burden of demonstratingabis®nce of a genuine igsof material fact.

Carmona v. Toledo, 215 F.3d 124, 132 (1st Cir. 2063 ;Celotex Corp. v. Catrett, 477 U.S. 317,

323 (1986). If the movant meets burden, the non-movingarty may not rest on the allegations

or denials in her pleadings, Anderson v. Lipérbbby, Inc., 477 U.S. 242, 256 (1986), but “must,

with respect to each issue on whghe would bear the lien of proof at trialdemonstrate that a

trier of fact could reasobdy resolve that issue in her favorBorges ex rel. S.M.B.W. v. Serrano—

Isern, 605 F.3d 1, 5 (1st Cir. 2010%As a general rule, that geires the production of evidence
that is ‘significant[ly] pobative.” 1d. (quoting Anderson, 477 U.&.249) (alteration in original).
The Court “view[s] the record in the light mdatvorable to the nonnvant, drawing reasonable

inferences in his favor.”_Noonan v. Skeg Inc., 556 F.3d 20, 25 (1st Cir. 2009).

[I1.  Factual Background

The following facts are taken from therpp@s’ Rule 56.1 statements and accompanying
documents and are undisputed unless otherwise nDitiel H. George, J(:George”) is a self-
taught chemist who has created his own health supplements. D.2@ April 3, 2003, George
was indicted on four counts of tax evasion faryaars 1996-1999 and four counts of using a false
social security number. D. 29, 1 3. Georgs ¥eaind guilty on all foura@unts of tax evasion. D.

29, 14.

The parties did not file separagtatements of material facts and responses thereto, but instead
included them in their respective memoranda of Rw23; D. 29. The Couhereinafter cites to
Biogenesis Church’s response to the United Statesement of material facts, D. 29, when
referencing the undisputed material facts.



A. The Biogenesis Foundation

On May 14, 2003, George established Biegenesis Foundation, Inc. (“Biogenesis
Foundation”). D. 29, 1 8. George was the smterporator and, as @& 2016 annual report, was
still listed as the president, treasurer, clarkg director of the Biogenesis Foundation. D. 29, 11
8, 13. George was also the only person wiginaiory authority for the Biogenesis Foundation’s
checking account. D. 29, 1 15. George transferred $7.7 riilibhis own money into a
Biogenesis Foundation bank account, for whicloi@e received no coiteration (the “2003
transfer”). D. 29, 11 9-10. Aftehe 2003 transfer, George did rmwn any assets except for a
house at 1 Warren Court, Rockport, Massachugegs'Warren Court property”), which in 2016
had a tax value of $281,900 and social securitybilisapayments he has received since 1976.
D. 29, 1 11. The Biogenesis Foundation’s addvess the Warren Court property. D. 29, § 14.

George has control over Biogenesis Foundadifumds and responsibility for distributing
them. D. 29, 1 40. While operating the Biogaad-oundation, George paiis own legal fees
out of funds held in its bank account. D. 296. Between 2003 and 2008, Biogenesis Foundation
spent $1,504,564 on George’s legal fees. 1d. In 2008, George also used funds from the Biogenesis
Foundation account to pay for improvements tokkeren Court property, structured as a loan to
George with a balance of $218,205, as well as ublitg and property taxe D. 29, 1 17-18.

B. RS Begins Civil Tax Assessment of George

After George was released from prisor2007, and while he was onprvised release in
2010, the United States alleged tlgorge violated the terms ofshéupervised release due to a

failure to pay the fine that waspart of his sentence and his toning lack of cooperation with

3 The United States expressed some uncertairtty this amount, but Biagnesis Church appears
to confirm that figure in its briefSee D. 29, 11 9, 12; id. at 24.
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the IRS. D. 29, 1Y 19-200n November 4, 2010, George’s caelrstated at aupervised release
revocation hearing that the IRS wasiewing George’s tax recordsigsue an assessment. D. 29,
1 21. On October 10, 2012, the IRS issued aitsiagt notice of deficiency (the “Notice of
Deficiency”) to George, informing him thatdHRS had determinedahhe owed $2,165,892 for
tax years 1995-2002, and $1,624,419 in tax penalties. D. 29, 1 23.

C. The Biogenesis Church

On June 20, 2012, George founded Biogenesisdbhas the sole incorporator. D. 29,
25. George is Biogenesis Church’s president aulisiness address is iWarren Court property.
D. 29, 11 26-27. On October 11, 2012, @eotransferred $7,559,861.16 from Biogenesis
Foundation’s account to a new Biogsis Church account, for which there was no consideration
(the “2012 transfer”). D. 29, 11 28-29. Except$40 remaining in its account, after the 2012
transfer, Biogenesis Foundation had no propanty essentially ceased operations as Biogenesis
Church took over, in George’s owvords, “the exact same workD. 29, 11 30-31. George has
control over Biogenesis Church’s funds and resjditg for distributing them. D. 29, | 40.
George is the only signatory for Biogenesisut@i’'s bank account. D. 29, T 38. George used
funds from the Biogenesis Church account to make payments on behalf of the Biogenesis
Foundation. D. 29, 1 32. Biogenesis Church, similarly to Biogenesis Foundation, paid utility bills
for the Warren Court property owned by George @doek not pay rent for ugj the house. D. 29,
19 41-43.

D. |RS Issues L evy to Biogenesis Church

George challenged the Notice of Deficiencythie tax court and, after a trial, the court
upheld the assessment. D. 29, 11 33-34. Geoldefgrahis legal fees in the tax case out of

Biogenesis Foundation and BiogsigeChurch accounts from 2014-2015. D. 29, 1 37. On June



27, 2016, the IRS issued a notice of levy to Baston Savings Bank, attaching funds held in
Biogenesis Church’s name, for George’s 1995-20@4iadbility. D. 29, 1144-45. The parties
agree that the IRS received $7.8 million, and #isadf September 12, 2016, George’s tax liability
was $8,082,607.24. D. 29, 1 44, 46.
IV. Procedural History

Biogenesis Church instituted this actmmAugust 10, 2016. D. 1. The parties proceeded
with discovery. The United States has nowstfor summary judgment. D. 22. The Court
heard the parties on the pending motiod took it under advisement. D. 32.
V. Discussion

A. Elements/Burden of Proof

There appears to be no First Circuit maent establishing the burden of proof in a
wrongful levy case. The Court therefore addpes burden-shifting appach applied by other
circuits: (1) the plaintiff must show that theSRled a levy against propgrin which the plaintiff
has some interest; (2) the burden then shifthéoUnited States to @ve a nexus between the
property and the taxpayeand (3) the burden then shifts backHe plaintiff, who must show that
the levy was wrongful, e.g., that the levied propéelity not belong to the taxpayer. See Oxford

Capital Corp. v. United States, 211 F.3d 280, 283 (Gr. 2000); LiButti v. United States, 107

F.3d 110, 113 (2d Cir. 1997); Sec. Counselbrs, v. United States, 860 F.2d 867, 869—70 (8th

Cir. 1988); PBV, Inc. v. Rossotti, 178 F.3d 1295 (6th Cir. 1999) (unpublished opinion). To

establish a nexus, the United States “may afsertlulent conveyance asdefense in a wrongful

4 Biogenesis Church argues that when the buslhts, the United States must show the nexus
between the property and the taxpayer by substa&vidence, rather than a preponderance of the
evidence. For the reasons stated further inMl@siorandum and Order, the Court concludes that
the United States has met its burden in establisa nexus, whether the burden of proof is by
substantial evidence or a preponderance of the evidence.
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levy action.” Towe Antique Ford Found. v.$R791 F. Supp. 1450, 1457 (D. Mont. 1992), aff'd,

999 F.2d 1387 (9th Cir. 1993); see Hatchettnited States, 330 F.3d 875, 886 (6th Cir. 2003)

(unpublished opinion) (collecting cage Biogenesis Church’s inter@stthe property is conceded.
D. 23 at 12. The IRS may alassert a defense to a wrongguy claim by showing a fraudulent

nominee relationship with the taxpayer. SeekBleire Bank v. Town of udlow, Mass., 708 F.3d

249, 251-53 (1st Cir. 2013); Dalton Commissioner, 682 F.3d 149, 157 (1st Cir. 2012). The

United States asserts both theories. Therefordautden shifts to the United States to establish a
nexus through a frauduletransfer or fraudulemtominee relationship; andftthat burden is met,
it shifts back to Biogenesis Church to show that in spitea@hexus, the levy was wrongful.

B. The United States Has Established a Nexus and Biogenesis Has Not Shown
the L evy Was Wrongful

The United States arguesitlthe transfers by Biogenegigsundation to Biogenesis Church,
effectuated by George, were comstively fraudulent. Masshaasetts law has codified the
Uniform Fraudulent Transfer Act (“UFTA”), Mas&en. L. c. 109A, which provides two similar
bases upon which a transfer danconstructively fraudulent.

1. The 2003 Transfer Was Constructively Fraudulent

Under § 5(a) of Chapter 109A, in relevanttpga] transfer mader obligation incurred
by a debtor is [constructively] fraudulent as toedaor, whether the creditor’s claim arose before
or after the transfer was made or the obligation was incurred, if the debtor made the transfer or
incurred the obligation . . . (2) without receivingeasonably equivalent kee in exchange for the
transfer or obligation, and the debtor . . . (ifeimded to incur, or believed or reasonably should
have believed that he would incur, debts beylisdability to pay as they became due.” Mass.
Gen. L. c. 109A, 8 5(a). Section 5(a)(2) “appliwhen the debtor has an unreasonably small

amount of remaining assets oriatent or reasonable belief tH#te transfer would render [him]



insolvent.” Brennan v. Ferreira, No. I812536-WGY, 2017 WL1754762, at *3 (D. Mass.

May 2, 2017) (quoting Silica Tech, L.L.@. J-Fiber, GmbH, No. 06-10293-WGY, 2009 WL

2579432, at *17 (D. Mass. Aug. 19, 2009)).

Section 6(a), in contrast, only applies toraditor “whose claim arose before the transfer
was made or obligation was incurred,” but simyladefines transfers or gations as fraudulent
if “incurred . . . without receiving a reasonablyuesalent value in exchange for the transfer or
obligation and the debtor was insolvent at that tonéhe debtor became insolvent as a result of
the transfer or obligation.” MasSen. L. c. 109A, 8§ 6(a). Section 6(a) does not require a showing
of the debtor’s objectively reasonable bieligth respect to his insolvency.

The parties do not dispute thihe 2003 transfer occurred, B9, § 9, nor that there was no
consideration for the 2003 transfat., § 10. The United States argues that when George made
the 2003 transfer, he was insolvent, or for purpade8 5(a)(2) reasonagbthould have believed
he would be insolvent because of his praexgstax liability from his 1995-2002 taxes. The
United States further contendsatiGeorge had notice of liabilisene would not be able to pay
after his indictment for tax evasion.

In opposition, Biogenesis Church makes twguanents under § 5(a)(2)irst, Biogenesis
Church contends that the United States must show that George had knowledge, established by an
assessment, that he owed the tax liability. otlmer words, Biogenesish@irch argues that the
United States must show that Ggemas aware of the fact and matof his insolvency due to the
tax liability for the 2003 transfer to have bemmstructively fraudulentrad because his civil tax
liability was not assessed until 2012, the 2003sfi@mwas not constructively fraudulent.

This issue precludes summary judgment a§ &(a)(2). “Whether a tax liability was

reasonably foreseeable falls withiime province of the igr of fact.” Fraank Sawyer Tr. of May




1992 v. Commissioner, 712 F.3d 597, 609 (1st 2013) (internal quotation marks omitted)

(quoting United States v. Rocky Mountain Halgss, Inc., 782 F. Supp. 2d 106, 121 (E.D. Pa.

2011)). While in Frank Sawyer Tr. of Md®92, 712 F.3d at 599, the taxes had not yet become

due, id., for purposes of the reasonable foreseealslifyirement the timing dhe tax liability is
not a distinguishing factor, since 8 5(a) doesdmstinguish between “whether the creditor’s claim
arose before or after the transfer was madeebobligation was incurred,” Mass. Gen. L. c. 109A,
§ 5(a).

Section 6(a) however, the United States’raléive basis for summary judgment, does not
require a showing of intent abjectively reasonable hef of insolvency to make a transfer
constructively fraudulent. Biogesis Church argues that 8 6¢@nnot apply, because the IRS
was not a creditor of George before the 2003 transéeause it did not complete its tax assessment
until 2012. This argument is unavailing. “BX liabilities, though unassessed, are deemed

obligations due and owinat the close of the taxable yeaiEdelson v. Commissioner, 829 F.2d

828, 834 (9th Cir. 1987); see 26 U.S.C. § 6ah51Holywell Corp. v. Smith, 503 U.S. 47, 52

(1992); United States v. Siceloff, 451 F. App83, 186 (3d Cir. 2011); United States v. Sarubin,

507 F.3d 811, 814 (4th Cir. 2007); United StateBayne, 978 F.2d 1177, 1179 (10th Cir. 1992);

United States v. Russell, 998 F.2d1{1st Cir. 1993) (unpublished ojon). The IRS, therefore,

was George’s creditor forxayears 1995-2002 as of each supsnt April 15, see Payne, 978
F.2d at 1179, the latest of those being April 15, 2p€8r to the 2003 transfer. The United States
has satisfied this element of § 6(a).

The United States has also established tleetls no genuine issue of material fact that
by executing the 2003 transfer, George “was ireyathat that time or [] became insolvent as a

result of the transfer or obligation.” Mass.rGé. c. 109A, § 6(a).While Biogenesis Church



argues there is a question of fact as to whiedeorge’s ownership of the Warren Court property
would have satisfied his tax liabilities, prevagtithe Court from determining that George was
insolvent due to the 2003 transfer at summadgment, this argument fails. At the time of the
2003 transfer, the Warren Court property was Gesronly remaining asset, which in 2016 had
a tax value of $281,900. D. 29, 1 11. George'digdnility as of April 15, 2003, before penalties
and interest, for 1995-2002 was $2,165,892. D. 29, P223-21 at 1. Furthermore, by April
15, 2003, George had been indicted for tax evasion accusing him of concealing upwards of
$800,000 in taxable income for thears 1995-1999 alone, D. 23-3 at 2, which would have resulted
in a tax liability, before interest and penadtief $284,729, D. 30-1, 1 9. Biogenesis Church does
not point to any specific, admissible factssupport of its argumeninstead suggesting some
uncertainty about the property\®lue. Rather, its assertiorsse “conclusory and wholly

unsupported.”_4 MVR, LLC v. Warren W.ilHConstr. Co., Inc., No. 12-cv-10674-DJC, 2016

WL 4775451, at *14 (D. Mass. Sept. 13, 2016). Furthermore, Biogenesis Church’s argument is
“contradicted by the substantial evidence in the rederdonstrating . . . insolvency.” Id. As the
United States points out, the Warr€ourt property, George’s onasset at the time of the 2003
transfer, D. 29, { 11, received “improvementgsting $218,205 in or around 2008, when the
Biogenesis Foundation declared thimount as a loan to Georgeitis 2008 tax return, id., § 17.
To the extent the record suggemty possibility for variation ithe Warren Court property’s value,
it suggests that the hous®uld be worth more, andot less, in 2016 than it was worth in 2003.
D. 28-7 at 94-95. For all of these reasone,2003 transfer was cdansctively fraudulent.
2. Biogenesis Church Was a Subsequent Transferee of the 2003 Transfer
George offers a broad swath of evidence fhasrprior trial before the tax court, in which

the court found that the Biogeng$toundation and Biogenesis Chuvetre George’s alter egos,



D. 29 at 36. He argues that this holdingnsted to the BiogenesiFoundation and Biogenesis
Church’s activities before 2003)@that the bases for the tax ataidecision have been rectified,
making the entities no longer George’s alter egos.

This argument is not persuasive. Evethd Court were to crédBiogenesis Church’s
argument that it now operates by the necessapocate formalities, Massachusetts law does not
require the United States to show indepengethiat both the 2003 and 2012 transfers were
constructively fraudulent. Rathéhe United States argues, in lindlwiMassachusetts law, that it
must show that the 2003 transfer from Gedgéhe Biogenesis Foundation was constructively
fraudulent, and that the 2012msfer from the Biogenesis Foutida to Biogenesis Church was
a transfer to a “subsequent traerske,” against whom editors are ertled to relief so long as the
subsequent transferee was nogtend faith transferee or obligedatook for value or from any
subsequent transferee aligee.” Mass. Gen. lc. 109A, 8§ 9(b)(2). lmther words, so long as
the United States shows Biogerse€ihurch did not receive the 2012 transfer in good faith, for
value, or from an initial subsequent transferewai$ entitled to recover, in this instance by levy,
the money held by Biogenesis Church on theshaskithe initial 2003 transfer. See Bakwin v.
Mardirosian, 467 Mass. 631, 646 (2014) (affirmindgment against subsequent transferee on the
basis of jury verdict that defenaladid not “receive[] transfer dhe brokerage account either in
good faith or for value”).

When determining whether a subsequentstienee received the transfer in good faith,
courts have looked to whether evidence in therceowlicates that the subsequent transferee had

“actual or constructive knaedge” of the nature of the transfer. Frank Sawyer Tr. of May 1992

v. Commissioner, 107 T.C.M. (CCH) 1316 (T.C.), opinion supplemented on reconsideration, 107

T.C.M. (CCH) 1621 (T.C. 2014); see McBirney Paine Furniture Co., No. 960031, 2003 WL
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21094555, at *18-19 (Mass. Super. Mar. 31, 2003). ThetConcludes that ¢hrecord is replete

with evidence, not rebutted with any specific facts by Biogenesis Church, that it was not a good
faith subsequent transferee. George incafeor Biogenesis Church on June 20, 2012. D. 29, {
25. From at least 2010 until October 10, 2012, ti®&HRd been conducting a civil tax assessment

of George after he was releasesm prison. D. 29, 11 19-23Having formed Biogenesis Church

on June 20, 2012, id., T 25, @rctober 11, 2012, George exeautde 2012 transfer from
Biogenesis Foundation to Biogesne Church,_id., {1 28. The 2012 transfer was not made for
reasonably equivalent value. In fattvas made for no value. Id., § 29.

Furthermore, Biogenesis Foundation essegtthsed operating when Biogenesis Church
was incorporated and Biogenesis Church does digppute that it is “basically the same
organization” as Biogenesis Foundation doing “thecégame work.” Id., 1 31. George was listed
as every corporate officer of Biogenesis Foundation, id., § 13, and is listed as Biogenesis Church’s
president,id., 1 27. “The genkrale under Massachusetts lavthsit the knowledge of directors,
officers and agents acquired in the course fitial duties is imputed to the corporation.”
McBirney, 2003 WL 21094555, at *1@ternal quotation marks omittg (quoting_Nat'l Credit

Union Admin. v. Ticor Title Ins. Co., 873 F. o 718, 726 (D. Mass. 1995)). Considering the

lack of any consideration for the 2012 trasfimputing George’s knowledge of his own
indictment and conviction for tax evasion andoagoing civil tax assessmieto both Biogenesis
Foundation and Biogenesis Churchyadl as his knowledge that the 2003 transfer had rendered
him insolvent, and George’s payment of his criahiand civil legal fees from both organizations,
the record shows that Biogenesis Church coutchage accepted the 2Diransfer in good faith
and it has pointed to no facts in the record thate a genuine issue of disputed fact as to this

matter. The United States has shown that BiegisnChurch was a subsequent transferee of a

11



constructively fraudulent transfand has thus shown a nexustween George and Biogenesis
Church. Furthermore, for the same reasoitsdat above, Biogenesis Church has not met its
burden in rebutting the United States’ argumé&ytshowing that the levy was wrongful because
the property did not belong to George. Acaogll, Biogenesis Church’s wrongful levy claim
cannot be sustained as a matter of law.

C. Biogenesis Chur ch as Fraudulent Nominee

The United States argues in the alternativeBi@genesis Church held the levied funds as
George’s fraudulent nominee. The First Circuit has adopted an eight-factor test for courts to
determine whether a nominee tedaship exists: “[1] the laclof consideration paid by the
titleholder; [2] a close relationship between tagpayer and the titlehdér; [3] the control
exercised over the property by the taxpayer whike istheld by another; [4] the use and enjoyment
by the taxpayer of the property titled to anothél; lack of interference in taxpayer's use of
property by the titleholder; [6] these of property or funds titled to another to pay the taxpayer's
personal expenses; [7] whether the taxpayer esesaominion and control over the property, or
treats it as if it belong® him; [8] whether title was placed he record owner's name as a result

of or in anticipation of théaxpayer's liability.” _Berksihe Bank, 708 F.3d at 252-53 (quoting

In re Callahan, 442 B.R. 1, 6 n.5 (D. Mass. 2010)).
Biogenesis Church asserts that the UnitedeSthas not shown that the levied assets are
“subject to a man’s unfettered command and thag free to enjoy at his own option.” Miedaner

v. Commissioner, 81 T.C. 272, 280 (1983). At a mimmthis case is inapposite. In Miedaner,

the petitioner was challenging thepéipation of assetheld by the church he had founded to his
personal tax liability where the Tax Court found ttet church operated as his alter ego. Whether

this is the correct test to bp@ied in determining whether an #éntis the alter ego of a taxpayer,

12



“the merits of the tax assessment are not sutgettack” as part ai wrongful levy claim brought

by a third party. 26 U.S.&.7426(c); Middlesex Sav. Bank dohnson, 777 F. Supp. 1024, 1030

(D. Mass. 1991). The Court considers this cohcepler the rubric of the third Berkshire Bank

factor, but no one factor consigerunder this test is determinative in assessing whether Biogenesis
Church is merely George’s nominee. Ratheoufts focus on the totality of the circumstances
without regarding any single faxtas the sine qua non of a naee relationship.” _Berkshire
Bank, 708 F.3d at 253 (quoting Dalton, 682 F.3d at 158).

Biogenesis Church further contends, withdadtual support, tit the Berkshire Bank

factors do not support a finding that it was George’s nomineeto &g first factor, Biogenesis
Church attempts again to argue that lack of cmmation was because no liability yet existed. As
explained above, this argument is unpersuasive because, as discussed above, tax liability accrues
from the date the taxes became due. As tasdoend factor, Biogenesis Church contends that
George’s consideration-less transfer was in fact a charitable contribboteom organization at
which he “worked.”

Biogenesis Church has not raised/ genuine issue of disputkatt with respect to any of

the Berkshire Bank factors. There was no consideration for the 2012 transfer. D. 29, 1 28. George,

as the only signatory for the Biogenesis Chuackount, D. 29, T 38, withesponsibilities to

manage and disburse its funds, D. 29, { 40,doatiol and/or dominion over the property, and
further did not face any interference. Georgertitijust work at Biogenesis Church. He is its
founder, president and sole financial signatory, Wwiither courts have considered indicative of a

nominee relationship. See Nassar Family Irreviec@b v. United States, 13 Civ. 5680, 13 Civ.

8174, 2016 WL 5793737, at *11-12 (S.D.N.Y. Sept. AW 6); United States v. N. States Invs.,

Inc., 670 F. Supp. 2d 778, 789 (N.D. Ill. 2009). Geoused and enjoyed the property, including

13



for personal expenses including his legal fé2s29, 37, and utility bills, D. 29, 1 41-43.
Whether other individuals participate in Biogenesis Church’s nmanéial activities and
operations, as Biogenesis Churstiessed at the motion heagj does not alter the Court’'s
determination that a nomineelagonship exists due to Georgeunfettered control over its

finances and benefit in the formmdnt and utility bills for his pgonal home. See, e.g., The Colby

B. Found. v. United States, No. Civ. 9673-CO, 1997 WL 1046002, at *21 (D. Or. Oct. 22,

1997), aff'd sub nom. Colby B. Found. v. United &atl66 F.3d 1217 (9th Cir. 1999). Finally,

while there are reasonable inferentebe drawn in the United States’ favor as to the final factor,
fundamentally a question of interiny uncertainty in the recoatbout George’s intent in making
the 2012 transfer is outweigtheoy consideration of the lwr factors that weigh, upon an
undisputed record regarding same, in the Wni&ates’ favor, thaBiogenesis Church was
George’s fraudulent nominee.

D.  Remedy

The UFTA permits a creditor who has édighed a fraudulent transfer to recover a
judgment valued by either “the value of the assetdferred . . . or the amount necessary to satisfy
the creditor’s claim, whichever is less.” Ma&en. L. c. 109A, 8 9(b). The 2003 transfer was
less than George owed the IRS at the timtheflevy. Thus, the judgment the IRS would have
obtained in a fraudulent transfer claim, and acewlglithe extent of its fraudulent transfer defense
against Biogenesis Church’s wrongful levy claisimeasured by the value of the 2003 transfer —
$7.7 million. With respect to the additional $1000 the IRS levied, the United States argues it
should be entitled to “adjustmess the equities may require” oktfraudulent transfer amount of
$7.7 million. Mass. Gen. L. c. 109A, § 9(c). Theu@ concludes that the equities weigh in favor

of the United States. First, in balancing theites, the Court may consider the absence of any
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statutory affirmative defense asserted bytthesferee._Bakwin, 467 Mass. at 651-52 (2014).
Biogenesis Church does not raeey of the UFTA’s three statuty defenses to a fraudulent
transfer claim. Mass. Gen. L. ¢c. 109A, 8§ 9(Burthermore, Georgetonduct in refusing to pay
his tax liability has caused the United Statesdeploy resources into criminal and civil
investigations, assessments and litigation, vinddtan establishing George’s liability at every
turn, over the course of moreatihtwenty years from the earliestcrual dates until the levy was
executed in 2016. Even still, George’s tax liabilyl remain partiallyunsatisfied. Biogenesis
Church has not identified any @tpable concern outwghing the burden iposed on the United
States in recovering this amounfccordingly, the United Statesan retain the entire levied
amount as equity requires.
VI.  Conclusion

For the foregoing reasons, the CourLLOWS Defendants’ motion for summary
judgment, D. 22.
So Ordered.

& Denise J. Casper
Lhited States District Judge
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