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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 16-11707GAO
LEONARDOM. SANTOS,
AS FATHER AND NEXT FRIEND OF SCOTT JOHN SANTOS, DECEASED
Plaintiff,
V.
NANCY A. BERRYHILL,!

Defendant.

OPINION AND ORDER
March 29, 2018

O'TOOLE, D.J.

Scott John Santo$iled an application for Social Security Disabilty @IB”) and
Supplemental Security IncomeSSI’) benefitson September 3, 2013, allegidgsability from
August 3, 2013(Administrative Tr. at 209 [hereinafter B3 His application waslenied at both
the initial and reconsideration levels within the Administratibhe claimant then requested a
hearing which was held beforan Administrative Law Judgé'ALJ”) on January 13, 2015he
ALJ subsequently issued an unfavorable decision on March 24, WHite an applcation for
review by the Appeals Council was penditige claimant diedf complications from a disease of

the liver, and the Appeals Council dismissed the appeal. His father, Leonardo Santos, then

1 Nancy A. Berryhill isthe Deputy @mmissioner of the Social Security Administratiand she
leads the Administration until a ne@ommissioneris nominated and appointedherefore,
pursuantto Federal Rule of Civil Procedure 25(®8erryhill is automatically substituted as the
defendant in this action.

2 The administrative record has been filed electronicédlgt no. 16). In its original paper form,

its pages are numbered in the lower dghhd corner of each page. Citations to the record are to
the pages as originally numbered, rather than to numbering supplied by thenedebdcket.
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requestedo be substituted for his s@s a party’. The Appeals Council granted the request as to
the DIB claim only. It also then vacated the previous dismsis#hat claim but declined the
pending request for review. That procedural maneuver had the effect of rtrekikigl’s decision
the final decision of the Commissiont@us availabldor review by this CourtSee42 U.S.C. §
405(g).

Findings of the Commissioner are conclusive as long as they are supported bytisiibsta
evidene. Sedd. “[l]f a reasonable mind, reviewing the evidence in the record as a whole, could

accept it as adequate tgpport his conclusiohthe Court therefore must affirm, Ortiz v. Sec’y of

Health & Human Servs955 F.2d 765, 769 (1991) (quoting Rodriquez v. Sec’y of Health

Human Servs 647 F.2d 218, 222) (1st Cir. 1981)), even if the record could argjeify a

different conclusionRodriguez Pagan v. Sec’y of Health & Human Servs., 819 F.2d 1, 3 (1st Cir.

1987). On this appeahe plaintiff argues that the Alsldecision should be overturnbdcause it
is not based on substantial evidence.

The ALJ found thathe claimant had two severe impairments: “lower back pain secondary
to small protrusions at-l and L-5” and “depression.” (R. at 33.) After discussing the claimant’s
relevant history of medical consultation treatment in detaihsuming ten pages of his eighteen
page decision, The ALJ made the following conclusion:

After careful consideration of the entire record, | find that thénant has the
following residual functional capacity to lift up to 10 pounds occasionally, to stand
or walk 4 hours over an-Bour day, to sit 6 hours over arn8ur day, with only
occasional pushing or pulling with either upper extremity, with only sicoal
climbing, balancing, stooping, kneeling, crouching, or crawling, with a need to
avoid climbing using a rope, ladder, or scaffold, with only occasional reaching
overhead with the either upper extremity, with a need to avoid concentrated
exposure to hazards such as moving machinery or unprotected heights. The
claimant could understand and remember simple instructions, could concentrate for

3 For the sake of clay, this opinion will refer to Scott Santos as the claimant and Leonardo Santos
as the plaintiff.



2 hour periods over an®ur day on simple tasks, could interagipropriately
with coworkers and supervisors, and could adapt to changesmotkeetting.

(Id. at 35.)

The plaintiff first contends that the ALJ&®nclusion regarding the claimant’s back pain
wasnot supported bgubstantial evidenc&he disputas na about whether the claimant had
physicalimpairment the ALJ found the claimant to have a severe impairment related to lower
back painRather, the questias whether the ALJ determined the appropriate level of restriction
or limitationthe claimansuffered as a consequendé@e plaintiff citesonly onemedicalopinion
that might be understood to conflichaterially with the ALJ's RFC finding related to the
claimant’s back injury The plaintiff pointsto Dr. Davis's November 2012 opom* that the
claimant wasunable to lift over five pounds, (id. at 398)hereaghe ALJ determinedhat only a
ten-pound restriction was necessary, at39.

The ALJ however, specifically addressed Dr. Davis’s report, noting that he lyaveptort
“less weight” because the musculoskeletal exam upon which Dr. Davis’s conclwssdmaged
“showed normal findings with no abnormal ga{td. at 44-45.)What the ALJ wasikely referring
to was another portion of the same report. The musculoskeletal examination portioDaviBis
reportis marked “WNL.”Id. at 389.) This is a medical term which typically means “within normal

limits.” See Ann G. HirschmanMedical Pr@f of Social Security Disabilityg 1:8 (2d ed.

2015)While the ALJ must evaluate every opinion in the record, no matter theesdle ALJ is
authorized to weiglone opinion more heavily than another, and in particular, “[tihe more a

medical source prestrelevant evidence to support a medical opinion, particularly medical signs

4 In addition to the one opinion noted, the plaintiff also cites Dr. Davis's May 2012 opinion to
show that the claimant is unable to sit for more than 30tesi{ld. at 430.)This finding, however,

is immaterial as one of the jobs proposed for the claimant, Security SureeiNeonitor(DOT
379.367-010), would allow for either sitting or standing as neetibct(81.)
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and laboratory findings, the more weight [the ALJ] will give that medical opin@d.C.F.R. §
404.1527(d)3). Here, the ALJ found that the medical source rbtreportrelevant evidence to
support his opinion.

The ALJ reliedsignificantly upon the finaigs ofreviewing consultant®rs. Siegel and
Singh who found that the claimant should not lift greater than ten poRdat 44;see alsad.
at 90-92, 118.)These finehgs were given “great weight” e ALJ (Id. at 49; seeHill v. Colvin,
Civil Action No. 1311497DJC,2015 WL 132656at*9 (D. MassJan 9, 201p(holding that non
treating medical sources may be given great weight in appropriate ciaroes).

Thefindingsby the ALJ therefore, regarding the specific weidimit restrictions of the
claimant are supported by substantial evidence within the reEloedsmall amount ofwedence
pointed to by the plaintiff as contradictingetphysical RFGinding was directly and adequately
addressed by the ALJ in his decision.

The second contention raised by the plaintiff is that the ALJ's RFC finakntp the
claimant’s depressiors not supported by the substantial evideimcthe record The ALJfound
that the claimarg depressionvas “severe” for purposes of the application for bengfitsat 33)
The ALJ then determined that the claimant would have smmsequenlimitations,but that he
was able tdunderstand and remember simple instrons,could concentrate fa2 hour periods
over an 8nhour day on simple tasks, could interact appropriately with coworkers and supervisors,
and could adapt to changes in the work settird. gt 35.)

In support of higpropositionthat the RFC finding was inceistent with the recordhe
plaintiff discusses medical reports that refethe claimant’'smental condition(See, e.q.id. at
33940, 391, 428, 539However none of thesemedicalreportson their facecontradictthe ALJs

conclusion.Mostly, the plaintiff reliesuponthe claimant’s hearingestimonythat among other



restrictions he is only able to concentrate fentto fifteen minutes at a timéeeid. at 65, 73

74, 80.)Subjective testimonwlone without corroborating objective evides cannot be used to
determine a finding of disdity. 20 C.F.R.8 404.1529(a). fie ALImust look at the totality of
evidence including the “claimant’s statements, opinions of treating pagsijcieports of [the]

claimant’s activities and [the]aimant’s course of treatmehiNguyen v. Chater, 172 F.3d 31, 34

(1st Cir. 1999) (per curiam) (citing 20 C.F.R. § 404.1529@&pkcifically, theALJ may consider
the claimant's“daily activities” in determinirg the credibility of statement20 C.F.R.8
404.1529(c)(3)(i), whiclis whatthe ALJdid.

The ALJ found the subjectiviestimonyabout an inability to sustain concentration to be
inconsistent with the claimantgescription of hi®ther activiies and interactions, which included
spending time with his brother and father regularly, socializing with a fewdsiwatching news
and sports programs, and readihg newspaper dailyR. at 45see alsad. at 337-38, 399 he
ALJ further found theclaimant'stestimony notcredible because it was inconsistent with the
findings on the record as a whole, specificalbting findings that the claimant had either no or
stable depression and anxietyd.(at 45; see alsoid. at 501,551.) Instead,the ALJ relied
significantly umn the separate but consistent opinions of the mental health consiMants
Clementson and Kellerman that the claimant Wable to understand and recall simple
information,” able to “sustain attention . . . for 2 hourds&) and “[a]ble to relate adequately” to

others. [d. at 93-94;see alsad. at44, 120-21.)

Although the decision made by the ALJ was not the onlgpossibleon the evidence
making reasonable inferences and determining the claimaetisbility are theprovinceof the

CommissionerRodriguez Pagan, 819 F.2d atCnte v. McMahon, 472 F. Supp. 2d 39,(86




Mass. 2007) (citin@rtiz, 955 F.2d at 769 The RFC constructed by the ALJ was grounded in
substantial evidende the record.

The plaintiff does not appe#&n contest that, if the RFC was properly determined, the
conclusion that there were jobs available in the economy was not erroneous.

Finally, the plaintiff tries to assert a late claim titfa¢ claimant was disabled due to liver
diseaseof which he latedied. There is evidence in the medical record that clinicians were aware
that the claimant had symptoms of a disease of the liver. There is no suggestion aorithe re
however, that those symptoms affected his ability to wOrk.the record, a claim afisability
from liver disease is wholly meritless.

The plaintiff’'s Motion for Order Reversing the Decisiortleé Commissioneof the Social
Security Administratiorfdkt no. 211) is DENIED, and the Commissioner’s Motion to Affirm the
Commissioner’s Decisiofdkt no. 24)is GRANTED.

The decision of the Commissioner is AFFIRMED.

Itis SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge




