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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

CULTURAL CARE, INC., *
ERIN CAPRON, and JEFFREY *
PENEDQ *
Plaintiffs, *
*
V. * Civil Action No. 16ev-117774T
*
OFFICE OF THE ATTORNEY *
GENERAL OF THE COMMONWEALTH *
OF MASSACHUSETTSSnd MAURAT. *
HEALEY, *
Defendants. *
MEMORANDUM AND ORDER
August 1, 2017
TALWANI, D.J.

This action challenges tlapplication and enforcement of thlassachusetts Domestic
Workers Bill of Rights, Mass. Gen. Laws ch. 149, § 190, and its accompanying m@tgilati
codified at 940 Mass.CodeRegs. 832 (collecively, “domestic workers laws;}o foreign
nationals participating ithe federahu pair program under the J-Exchange Visitor Visa
Program. Compl. 11 29, 33 [#Hlaintiff Cultural Care, Inc., is a sponsor unttex federahu
pair program, andPlaintiffs Erin Capron and Jeffrey Peneplarticipate as host families in tha
pair program. Plaintiffcollectively, “Cultural Care”pllege in Counts | and Il dhe Complaint
[#1] that the application and enforcement of the domestic workers lawsdo pag programis
preempted by the FulbrightaysAct, Pub. L. No. 87-256 § 109, 75 Stat. 527 (1961), codified at

22 U.S.C. § 2451 et seband federal regulation€ounts Ill and IV allegéurtherthat the

! The FulbrightHays Actalso isknown as the Mutual Educational and Cultural Exchange Act of
1961.
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domestic workers laws are preempted by the Commerce Chatisée 1, Section 8, Clause 3 of
the United States Constitutidihe Defendants, th®ffice of the Attorney General of the
Comnonwealth of MassachusetiadAttorney General Maura Healégollectively, “the

Attorney General”), haveled aMotion to Dismisg#19], asserting that Counts | and 1l should

be dismissed under Rule 12(b)(6) of the Federal Rules of Civil Procedure, and that Counts |
and IV should be dismissed under Rules 12(b)(1) and 12(b)(6). For the reasons set forth below
the motion iISALLOWED.

|. Standard

In ruling on a motion to dismiss, whether for failure to state a abaitack of standing,
the court must accefite pgaintiffs’ well-pleaded factual allegations and draw all reasonable

inferences in thelaintiffs’ favor. SeeTransSpec Truck SetyInc. v. Caterpillar, Inc., 524 F.3d

315, 320 (1st Cir. 2008) (Rule 12(b)(6)); Blum v. Holder, 744 F.3d 790, 795 (1st Cir. 2014)

(Rule 12(b)(1)). To survive a motion to dismiss for failure to state a claim, pl@otmust

contain sufficient facts “to state a claim to relief that is plausible on its féed.Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007)he court “draw([s] th facts primarily from the complaint,”
and “may supplement those factual allegations by examining ‘documents intediyra

reference ito the complaint, matters of public record, and facts susceptible to judicial riotice.’

Butler v. Balolig 736 F.3d 609, 611 (1st Cir. 2013) (quoting Haley v. City of Bos., 657 F.3d 39,
46 (1st Cir. 2011)).

When, as here, the “plaintiffs’ claim and the relief that would follow . . . reaatnidethe
particular circumstances of [those] plaintiffs[,] [they must . . . Batis. standards for a facial

challenge to the extent of that reachohn Doe No. 1 v. Reed, 561 U.S. 186, 194 (20X0). “

2 Plaintiffs Capron and Penedo are not parties to Counts Il and V.



facial challenge to a legislative Act.is.the most difficult challenge to mount successfully,
since the challenger[s] must establish that no set of circumstances exestsvbiudh the Act

would be valid.”United States v. Salernd81 U.S. 739, 745 (1987).

Il. Background

A. Overview of Federal Satutes and Regulations

Theau pair programis a subset of the J-1 Exchange Visitor Visa Program. To qualify for

J-visa status, a person must be

analien having a residence in a foreign country which he has no

intention of abandoning who is a bona fide student, scholar,

trainee, teacher, professor, research assistant, specialist, or leader

in a field of specialized knowledge or skill, or other person of

similar description, who is coming temporarily to the United States

as a participant in a program . . . for the purpose of teaching,

instructing or lecturing, studying, observing, conducting research,

consulting, demonstrating special skills, or receiving training
8 U.S.C. § 1101(a)(15)(J). Unddwe au pair program foreign nationals between the ages of 18
and 26arepermitted to travel to the United States aeside for no more than one year with an
American host familywhere they help care for the family’s children and complete coursework
at a local college arniversiy. 22 C.F.R. § 62.31(a), (c)(1), (d)(1); id. 8 62.1.

Au pairs mayprovide no more than 10 hours of child care each day and no more than 45
hours of child care in a given wedH. § 62.31(j)(2).They “[a]Jre compensated at a weekly rate
based upon 45 hours of child care services a week and paid in conformance with the
requirements of the Fair Labor Standards [RdELSA"), 29 U.S.C. § 20kt seq,] as interpreted
and implemented by the United States Department of Labor.” 22 C.F.R. 8 62.31(j)1). The
further receive at least one and a half days off each week and one full weekexuh affanth.

Id. 8§ 62.31(j)(3). @signaed sponsor®versee thau pair programs and provide support to the

au pairs and host familiedd. § 62.2;see alsad. 8 62.31(c). “Sponsors shall require thaipair



participants . . . [a]Jre compensated at a weekly rate based upon 45 hours per week and paid in
conformance with the requirements of fReSA] as interpreted and implemented by the United
States Department of Laboid. § 514().
B. Overview of Massachusetts Regulations

In 2014, Massachusetts enacted “An Act Establishin@ptimeestic Workers Bill of
Rights” 2014 Mass. Acts ch. 148, § 3. The Act is now codified at Mass. Gen. Laws ch. 149,
88 190-191 (“Domestic Workers Bill of Righ#sct”). On August 28, 2015, the Attomé&eneral
propounded regulations “to interpret, enforce, and effectuate the purposes of trei®ome
Workers Bill of Rights Act.” 940 Mass. Code Regs. 8§ 32.0&¢; alsdMass. Gen. Laws ch.
149, § 190(0) (authorizing Attorney Genet@l'promulgate rulesnd regulationsecessary for
enforcement”).

The domestic workers laws designate protections for “individual[s] or empé)yeleo
[are] paid by an employE to perform work of a domestic nature within a household
including . . . nanny services.” Mass. Gen. Laws ch. 149, § 190(a). Among these protections,
employersmay deduct no more than $3500 lodgingeach week940Mass. Code Regs.
§ 32.03(5)(c), and no more than $1.25 for breakfast, $2.25 for lunch, and $2.25 fofalinner
meals actually providedd. § 32.03(5)(b), and only whehe domestic workers select the
lodging andmeals‘voluntarily and freely,” id. 88 32.03(5)(l{E). The domestic workers laws
clarify that dmestic workers who work more than 40 hours per week are entitbetiome

pay for those hoursld. § 32.03(3).“W hen a domestic worker is required to be on duty for a

3 An employer is defined as “a person who employs a domestic worker to work within a
household whether or not the person has an ownership interest in the household.” Mass. Gen.
Laws ch. 149, § 198).

4 Overtime pay is calculated at “at a rate not less than one and one half times ltreraggy
pursuant to state minimum wage laws. Mass. Gen. Laws ch. 151 s84 Als®40 Mass. Code



period of 24 consecutive hours or more, all meal periods, rest periods, and sleep periods shall
constitute working time, unless otherwise provided by written agreén@éng 32.032). The
domestic workers laws further require those who employ domestic workers tcekeegsrof
wages paid and hours worked. Mass. Gen. Laws. ch. 149, § 190(l); 940 Mass. Code
Regs.§ 32.042).

lll. Discussion

A. Preemption by the Fulbright-Hays Act

The doctrine of federal preemption traces its roots to Article VI, Clausé¢h2 afnited

States Constitution, which provides that federal law “shall be the supreme Uaevlairid.”See

Arizona v. United States, 567 U.S. 387, 399 (2012). Congress may include explicit statutory

language signaling its intent to preempt statedaeeid., although schexplicit statutory
preemption is not at issue hexg reither the Fulbrightdays Act northefederalregulations
expressly indicate that states are barred from supplementingtioggsons.
State law also is preempteldowever, where the structure and purpose of the federal legal
scheme at issue indicate a cledbbeitimplicit, intent topreempt state law. Sed at 399-400.
State law is impliedly preempted when Congress intends to occupy the g&ddofemption)
or when it conflicts with federal law (conflict preemptiola). Regardless of the type of
preemption at issue, “the ultimate touchstone” of the court’s inquiry is congrdgsiopase.

Wyeth v. Levine, 555 U.S. 555, 565 (2009) (quotutedtronic, Inc. v. Lohr518 U.S. 470, 485

(1996)).

Regs.§ 32.03(3) (incorporating Mass. Gen. Laws ch. 151, § 1A).
5> “Federal regulations have no less [preemptive] effect than statBtdslity Fed. Sav. & Loan
Assn v. de la Cuesta, 458 U.S. 141, 153 (1982).




“[1In all [preemption] caseand particularly in those in which Congress has
legislated . . . in a field which the States have traditionally occupied, . . . [coartsyih the
assumption that the historic police powers of the States were not to be supeysihécBdaleral

Act unless that was the clear and manifest purpose of CondeeggjtiotingMedtronic, Inc,

518 U.S.at485) (internal quotation marks omitt¢d)rhe States traditionally have had great
latitude under their police powers to legislate as ‘to the protecfitre lives, limbs, health,

comfort, and quiet of all persons.” Metro. Life Ins. Co. v. Massachusetts, 471 U.S. 724, 756

(1985) (quoting Slaughtdftouse Cases83 U.S. 36, 62 (1872)). “States possess broad authority

under their police powers to regulate the employment relationship to protectsweriten the

State,” including “minimum and other wage lawkl’ (quotingDe Canas v. Bica424 U.S. 351,

356 (1976)).
1. Field Preemption

In cases of field preemption, “the States are precluded from regulating tamduceld
that Congress, acting within its proper authority, has determined must beeddpylats
exclusive governanceArizona, 567 U.S. at 399. Even when no confligsexbetween state and
federal law, “[t]he intent to displace state law altogether can be inferred framaviork of
regulation ‘so pervasive . . . that Congress left no room for the States to supplearenére
there is a ‘federal interest . . . dominant that the federal system will be assumed to preclude

enforcement of state laws on the same subjddt.(quotingRice v. Santa Fe Elevator Carp.

331 U.S. 218, 230 (1947)). This is determined by considering the totality of the circumstances.

Bldg. & Constr. Trades Council of Metro. Dist. v. AsstedBuilders & Contractors of

Mass./R.l., InG.507 U.S. 218, 224 (1993).




Cultural Careassens that the federal government createddbgair program as part of
its foreign relations policy, and that, in passing the Fulbitgts Act,Congress intended to
occupy the fial of cultural exchange visitors. Cultural Casserts that “Congress was clear in
passing the Fulbright-Hays Act that cultural exchange visitors would ententtesl States, rio
as . .. employees, but as visitors in furtherance of mutual understanding ancelzibersrwith
other countries.” Pl.’s Opp. 14 [#21] (citing 22 U.S.C. § 2451 and H.R. Rep. No. 87-1094 at 16
(1961)) Cultural Careoosits thafederal regulation othiat fieldof cultural exchange visitois
SO pervasive that no room is left for additional state regulation.

Cultural Care’s starting premise is incorrect. While the statute and legislativey lue
make clear that the purpose of the cultural exchaisg®ns program is the furtherance of
mutual understanding and better relations between people of the United States and other
countriesPub. L. No. 87256 § 101, 75 Stat. 527, they do not support the claim that these
visitors would not also enter the Ut States as employees.

Theau pair program has its roots in the Fulbrigh&tys Act, enacted by Congress in
1961, which created the\dsa Exchange Visitor Prograrid. 8 109. The FulbrighHays Act
explicitly contemplated that somevisa programs would include an employment componént.
(permitting programs “for the purposeteéching, instructing or lecturing, studying, observing,
conducting research, consulting, demoristgaspecial skills, or receiving trainih¢emphasis
added)).

In 1988,afterthe United States Information Agency (“USIAthe agencyvhich
oversaw theg-visa programspilotedan“au pair” program, Congress designated funds to
continueit. Act of Oct.1, 1988, Pub. L. No. 100-461, 102 Stat. 2268 § 555 (1988). Congress did

sodespite USIA’s concerns that the program was inconsistent with the USIA’sigutimater



the FulbrightHays Act.Exchange Visitor Program, 59 Fed. Reg. 64,296 (Dec. 14, 1994)
(supplementary information), Pls.” Opp. Ex. D [#21-8] 2757, 100th Cong. 8§ 301 (1988), Pl.’s
Opp. Ex. B [#21-2] (incorporated in Act of Oct. 1, 1988, Pub. L. No. 100-461, 102 Stat.
2268 § 555 (1988), Pl.’'s Opp. Ex. C [#21-3J[hat authorization was accompanied by the
commissioning of a report on whether participants in the J-visa prograchslingau pairs,

were engaging in activities consistent with those authorized by statatef Oct. 1, 1988, Pub.
L. No. 100-461, 102 Stat. 2268 8§ 555 (1988).

The General Accounting Office issued the congressioialiymissioned report in
February 1990, determining thithe au pair program was inconsistent with the intent of the
FulbrightHays Act® Exchange Visitor Program, 59 Fed. Reg. 64,296 (Dec. 14, 1994)
(supplementary information), Pls.” Opp. Ex. D [#21%4]he USIA subsequently concluded that
theau pair program, as then styledasnot authorized by the Fulbrightays Act Id. Shortly
thereafterCongresextended thau pair program Eisenhower Exchaye Fellowship Program,
Pub. L. No. 101-454 § 8, 104 Stat. 1063 (1986palso59 Fed. Reg. 64,296.

Congress continued the program again in 1994 but also directed the USIA to promulgate
regulations governing the pair program. Act of Oct. 25, 1994, Pub. L. No. 103-415, 108 Stat.
4302 8§ 1(v) (1994). As part of the promulgation process, and in response to criticism “that the

program displaces American workers and amounts to no more than the import of chgap forei

® The Attorney General has cited the General Accounting Office’s reporttasf piae record.
SeeU.S. Gen. Accounting Office, GAO/NSIABS-61, U.S. Information Agency: Inappropriate
Uses of Educational and Cultural Exchange Visas 18-19 (Feb. 1990), Defs.” Mem[#20-A

1]. Cultural Care has not objected to the inclusion of this report in the notaiamiss record.

" Both the State and Cultural Care have attached to their respective memorandafdegiesal
Registematerials Although, on a motion to dismiss, the court generally only looks to the facts
alleged in the complainButler, 736 F.3dat611, the contents of the Federal Register are subject
to judicial notice, 44 U.S.C. § 1507, and thios court may consider these matenaiiiout
converting the motion to a motion for summary judgment.



labor in the guise of an educational and cultural exchange program,” the USIA cedfitoat
guestion of whetheau pairs are employees subject to the FLSA, 29 U.S.C. 826a). 60 Fed.

Reg. &50. In issuing the interim rule, the USIA concluded that “gjmpair living with a host

family presents an analogous relationship to that contemplated in 29 C.F.R. § 552.100,” the
Department of Labor regulations governing domesgiwice employees, since amends®i Fed.

Reg. 64,298. Before issuing the final rule, H&lIA sought further guidance from the

Department of Labomwhich concluded that “an employment relationship is established.” 60 Fed.
Reg.8550. The USIA deferred to the Department of Labathesypoint. 60 Fed. Reg. 8551

(citing Chevron v. NRDC, 467 U.S. 837 (1984)he final rulepermiteda roomandboad

credit based on host families’ actual co$8 Fed. Reg. 8551.

After Congress passed legislation1996 toamend thé=LSA to increase the federal
minimum wage incrementally over the next yédmimum Wage Increase Act of 1996, Pub. L.
No. 104-188 § 2104, 110 Stat. 1928 (Aug. 20, 199&) USIA amended its regulations with
respect to compensation ratés ensure that there is no future confusion regarding the payment
of minimum wage’' 62 Fed.Req.34,633. Under theegulatiors, “[s]ponsors shall require thati
pair participants . . . [ag. . . paid in conformance with the requirements of HieSA] as
interpreted and implemented by the United States Department of Laboharge Visitor

Program, 62 Fed. 34,634 (June 27, 1997) (now codified at 22 C.F.R. § 62.3%(j)(1)

8 Relying on this Department of Labor determination, the Internal Revenvie€dgposted
information onau pairs states thatthe au pair stipend constitutegdges because an employer
employee relationship exists between the au pair and their host.fafwilPairs Internal
Revenue Ser\Mar. 3, 2017) https://www.irs.gov/individuals/internationtdxpayers/aypairs.



Congress, in turn, did not permanently authorizeathgair program untilafter USIA so
amended its regulations. Only thenQuotoberl997, did Congress permanently authorizeathe
pair program. Act of Oct. 1., 1997, Pub. L. No. 105-48, 111 Stat. 1165 (1997).

In sum, the federal statute and regulations concern not just cultural exchange, but
employmentThe question then is not whether the cultural exchange aims of the legislation, but
whether the federal legislation as a whelith both its cultural exchangesmponent ands
employment componentse occupy the fields to preempt state labor protections

Nothing in the FulbrighHays Act or the federakgulations suggests that statesy not
supplement federal protections providedutqairs or that the goals of cultural exchange would
be thwarted bydditional laler protectionsy the statesTo the contrary, #hfederal regulations
mandate compliance with the requirements ofRb8A. 22 C.F.R. § 62.31(j)(1). The FLSA, in
turn, allows states to impose more stringent protectiiias those offered at the federal le\ad
U.S.C. 8§ 218 (“No provision of this chapter or of any order thereunder shall excuse
noncompliance with any Federal or State law or municipal ordinance estabasmimgmnum
wage higher than the minimum wage established under this chapter omaumeawiork week
lower than the maximum workweek established under this chapter . AlloWing additional
state protections is entirely consistent with the type of police powers tradlifibeld by the
states. Se@/yeth 555 U.Sat565.

Congress abdhed the USIA effective in 1999, and the federal cultural exchange
programs were transferred to the State Department. Foreign Affairs R&fRestructuring Act
of 1998, Pub. L. No. 105-277, div. G, 88 1301, 1311-13, 112 Stat. 2681, 2681-776 (11@99). T
program’scurrent home at the State Departmamnitd before that, at the USIA, is of no

consequence. Although thevisa statuss rooted in the goals of cultural exchange, no ambiguity

10



exists as to whether tla@l pair programalsohas an employment compent that must comply
with federal labor laws.

Cultural Careelies in part oradiscussion of uniformity of permissible credits for food
and lodging forau pairsin the 1994 and 1995 rules. Such reliance is misplaced. When
promulgating the initiategulations, the USIA notea “programmatic need for a uniform wage”
to “alleviate the family’s obligation to maintain record80 Fed. Reg. 855Theformula the
USIA relied on in 1994 and 1995 (which prompted the discussion of uniformity) was abandoned
in 1997, however, giving way to the current language that no longer requires unifarchity a
instead requireau pairsto be “paid in conformance with the requirements of the [FLSA].” 22
C.F.R. § 62.31())(2).

Cultural Care’s reliance dwisconsin Central, Ltd. v. Shannon, 539 F.3d 751 (7th Cir.

2008),is similarly misplacedin that case, the Seventh Circuit held that Congress had occupied
the field of milway regulation and therefore the state overtime wage laws were preeevaied,
though minimum wage laws typically fell within the state’s police powdrsat 765. It reasoned
that “Congress’s expansive regulation of the railways and the preempteeofgoarticular
laws” demonstrated the intent to preempt state overtime ldwat. 763.In particular, there was
an “undeniabl[y]” “long history of pervasive congressional regulation overailveay industry’
in which federal “laws have touched on nearly every aspect of the railway ydoshnding
property rights, shipping, labor relations, hours of work, safety, security, retitem
unemploymentand preserving the railroadluring financial difficulties.ld. at 762 (internal
footnotes omitted)Here, however, where the FLSA expressly appliesitpairs and the FLSA
allows for additional state labor protectio@ultural Care has failed to establish that federal

regulation of theau pair program is so pervasive as to suppthstCommonwealth’s traditional

11



police powersCf. 29 U.S.C. § 218xempting certaiclasses of railroadiorkers from FLSA
overtime protections).

For these reasons, eveten drawing reasonkinferences in its favor, Cultural Care
has failed to allege facts sufficient to demonstrate that federal regulatiomanfpair program
IS so pervasive that no room remains for supplementation lsyatesThe field preemption
claim fails.

2. Conflict Preemption

Cultural Carenext argus that the domestic workers laws must yield due to conflict
preemption. Conflict preemption may oc¢where the challenged state law stands as an
obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”
Arizona, 567 U.S. at 399nternal citations and quotation marks omijté¢h passing on a
conflict-preemption claim, the court may not engage ‘ffieeewheeling judicial inquiry into
whether a state statute is in tension with federal objectibesause “such an endeavwould
undercut the principle that it is Congress rather than the courts that preemept/sta

Chamber of Commerce of U.S. v. Whiting, 563 U.S. 582, 607 (2011) (quoting Gsdélv.

Solid WastedMgm’t Assn, 505 U.S. 88, 111 (1992)[A] high threshold must be met if a state

law is to be preempted for conflicting with the purposes of a federal Wc{guotingGade 505
U.S. at 110).

“Conflict preemption is particularly difficult to show when the most that can be said
about the state law is thidte diretion in which state law pushes behavior is in general tension

with broad or abstract ggathat may be attributed tederal laws.Fitzgerald v. Harris549

% Although not argued here, conflict preemption also applies “where compliance with both
federal and state regulations is a physical impossibil&yiZona, 567 U.S. at 399.

12



F.3d 46, 53 (1st Cir. 2008) (internal quotation marks, brackets, and citations omitted).
Nevertheless, “[a] direct, facial contradiction between state and federal lawnisa@sary to
catalyze an ‘actuallcpnflict’ within the doctrinal parameters of the Supremacy ClakgeW

Enters, Inc. v. Gloria Jean’s Gourmet Coffees Franchising Corp., 184 F.3d 42, 49 (1st Cir. 1999)

(quoting_Securities Indus. Assoc. v. Connolly, 883 F.2d 1114, 1118 (1st Cir. 1989)).

Cultural Caredlegesthatthe domestic workers laws interfere with thepair program’s
regulatory schemby imposing different and additional requirements that interfere with the
federal government’s foreign policy goataultural Carealleges multiple areas of conflict
between the domestic workers laws and federal law relatiagpeirs.

First, Cultural Gre alleges that the definition of a “domestic workerer the domestic
workers laws as “an individual who performs services for an employer for, waganeration,
or other compensation . . . to provide any service of a domestic nature within a hoti$ztbld,
Mass. Code Regs. 8§ 32.02, contradicts the definiti@u phirs who are “exchange visitors.”
Compl.§ 31(a)[#1]. However, because the federal regulations recognize thai freer
program contains an employment component, no conflict esieeh9 Fed. Reg. 64,298
(concluding that[a]n au pair living with a host family presents an analogous relationship to that
contemplated ihthe Department of Labor regulations governing domesieice employegs

SecondCultural Care alleges conflict in tipeovision clarifyingthat domestic workers
who work more than 40 hours each wee entitled tamvertime compensation, whereas
pairs do not receive overtime, may nmrformmore thamb hours othild careservices each
week, and are paid a flat ra@ompl. | 31{b) [#1]. Howeverthe federal protections merely set a
floor (based on federal minimum wage and as assumed number oftloonlsgh states may

provide additional benefitdlaccabees Mut. Life Ins. Co. v. PeiRpsado, 641 F.2d 45, 474

13



Cir. 1981). States are not precluded from exercising their traditional policegptmngovide
additional protections not provided at the federal lddeln this vein, the fact that the minimum
compensation is based on an assumed (and maximum) 45 hours of work, rathetusldours
worked, does not precludiae Commonwealth from providing additional protections wheiaan
pair works betweerd0 and 45 hourm a given weekFinally, the overtime requirement is not set
by the domestic workers laws challengedehéut instead by the Minimum Fair Wage Law,
Mass. Gen. Lawsh. 151, § 1A.

Third, because the minimum compensationdoepairs is calculated without regard to
actualhours workedCultural Carealleges conflict irthe requirement that memhe, rest and
sleep periods constitute working time when domestic workers are required to bg tor dut
least 24 consecutive hours. Compl. 1 31(c);[8éalso940Mass.CodeRegs. §832.032).
However, no conflict exists here, becaaagairs may not work for more than ten hours in a
given day under thiederalregulations. 22 C.F.R. § 62@12). Further, as discussed abotle
fact thatau pairsreceive compensation for 45 hours, regardless of the actual number of hours
worked in a particulaweek, does not precludtates from providing additional protections based
onactualhours worked.

Fourth,Cultural Care alleges that tdeductionsan empbyermay takeunder
Massachusetts lafor lodgingand meatostsactually paid conflict with deductions permitted
under federal regulations ftreau pair program Compl. I 31(d) [#1]Cultural Care allegethat
the federal prograroalculates the weekly compensation on the basis of 45 haultiplied by
the minimum wage, minu&0% for room and boardd.; Compl.Ex. C[#1-5]; Ex. D [#1-6].

They derive thisormulafrom a2007Noticedisseminated tau pair sponsorsegarding the

incrementafederal minimum wage increaggompl. Ex. D [#16] (Notice: Federal Minimum

14



Wage IncreaseHowe\er, the Notice does not specify the statutory or regulatory source from
which it draws thigl0%formula Id. Moreover, Cultural Care has not p@&dttq and the court
has not been able to findny statute oregulation stting forth the formul@n which it relies
Instead, the 40% figure appears to simply reflect an arithmetic calculatiom maximum
amounts that may be deducted from wages udelFLSA, assuming all of the FLSA’s
requirements for such deductions are met. And nothing in the FLSA suggests tteds a sta
further limitations on such deductions would interfere with federal regulationsh sét a floor
and not a ceiling.

In support of its allegation that deductions under the domestic workers laws cortHict wi
federal regulationultural Cardurther argusthatthe statdimits on deductiongor meals and
lodgingwould distort thecultural exchanggoals of the progranAny concern as to lodging is
more theoretical than practical. Tae pair has accepted the host family’s offer of lodging by
seeking a-Visa as ammu pair who would reside with a host family. If tla& pair sought to move
out of the home, he or she would presumably be terminated froan gar program. As to
meals, a “cultural exchange” does not mandate thatigair eat all meals with his or her host
family, and there is nothing in the record to suggest such a cultlinaityrg goal of theau pair
program.

Nor is Cultural Care’s concern that the regulations would emphasize staaiggy
negotiation over cultural exchange well founded. Cultural Care suggests thatiMsstes’
requirements would result in the prospectaugair finding herself or himself haggling over
room and board credits with the prospective host family prior to arriving in the Un#tex$ S
But while Massachusettdimitations oncredits for lodging andhealsmay result in a higher net

wage for theau pair, theydo notpose arobstacle to the accomplishment and execution of the

15



full purposes and objectives of the pair program?® Even if the domestic workers laws were to
create more complexity for sponsors in monitoring compédnchost families, this wodlInot
pose an obstacle to the accomplishment or execution of the goalsaafgfie program so
significant as to warrant conflict preemptidgndeed, thdederalregulationsequire sponsors to
“have a detailed knowledge of. stat¢] and local laws pertaining to employmg&r22 C.F.R.
§ 62.1%a).

Fifth, Cultural Care alleges th&he Massachusetts minimum wage, which applies under
the[domestic workers laws]soexceeds the federal minimum wage on whtgbminimumau
pair compensabn is basedhat itwould make theau pair programeconomically infeasible for
many host families, includinBlaintiffs Capron and Penedo. Compl. { 31(e);[8&¢ alsad.
32 (averring that the $195.75 in compensation required under federal regulations would climb t
$445.50 if the domestic workers laws were appliegltpairs). Cultural Care’s assumption as to
increased costs do not necessarily apply, as host familiesstetbia cultural exchange (rather
than a low-cost nanny) may control their costs by limiting the number of hodnddtarethey
demand from theiau pair. Nor are these costs properly before the court where Cultural Care has
made no representation asthe relationship between the $195.75 in compensation fauthe
pair, theoverall program fees incurred by the host families, and the costs of altecialkil/
care But in any eventheaffordability ofchild careundertheau pair program is not goal of
theFulbrightHays Act andpossible increased coste not stand as an obstacle sufficient to
meet the high threshold required for conflict preemption.

Sixth, Cultural Care alleges that the domestic workers laws would imposdkeeping

10 Moreover, even if such haggling were to occur, early negotiations about éoediigging
and meals while thau pair is in her or his home country does poésent a conflict meetirthe
high threshold required for state law to be preempted.
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requirements on host families, moaindatedinder theau pair program.ld. § 31(f). The FLSA,
however, not only includes its own recordkeeping requirements, bwgpsdicallyprovides
that nothing in those requirements “shall excuse any party from complythguy
recordkeeping or reporting requirement imposed by any other Fedatal oElocal law,
ordinance, regulation or rule.” 29 C.F.R. § 516)1Thus, there is nothing in tistate
recordkeepingequirementshatpresent@an obstacléo the accomplishment or execution of the
goals of the FulbrighHays Act orfederalregulations.

Cultural Care furtheargues that the Fulbright-Hays Act and théeralregulations
create “a cetnal, uniform process” for oversight of the pair program, which would be
frustrated ifthe progranweresubject to varying state or local rul®3.’s Opp. 21 [#21]As
discussed above, Cultural Care’s emphasis on uniformity is unavailing. Furthefetiemces to
uniformity in the 1994 and 1995 rules do not lend themselves to the conclusion that lack of
uniformity would pose anything beyond mere tension between the federal andvesateolaan
actual conflict.

Cultural Care also argues that theraistic workers laws would frustrate the purposes of
the FulbrightHays Act becausau pairs would receive more benefits than United States citizens
employed as child care providelisstates that, unlike American child care workees) pairs
also wouldreceiveeducational benefit@ guarantee of room and board, limits on the number of
hours they could work, and compensation even if they do not provide child care at all that wee
But au pairs already receive these additional benefits under federal regulations without
frustrating the purposes of the Fulbridiéys Act. Indeed, Congress may well have concluded
that cultural exchange would be furthered by better working conditiors! fmairs andthat

domestic challenges to the cultural exchange program would be better resalypdiit were
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not viewed as a cheap source of labor. Ensuringathpairs are not paid less than other child
careproviders in the Commonwealth is consistent, not inconsistent, with these purposes.

Cultural Care also contends that regardingairs as employees would conflict with
federal regulations requiring foreign nationals seeking a work visa to show tihabtheted
position cannot be filled by domestic abSee8 C.F.R. § 214.2(h)(1)(ii)(D), (6)(iHowever,
thisargument fails because tfegleral governmerbnghas recognized that an employment
relationship exists betweew pairs and host families. Applyingtatedomestic workers laws to
au pairs would not have an impact on this point.

Accordingly,Cultural Care has failed to sufficiently allege that conflict preemption
applies to the domestic workers laws.

B. Preemption by the Commerce Clause

As a second ground for preemption, Cultural Care alleges that the domestic Jawiers
violatethe Commerce Claus&he claim fails whether on a motion for dismiss for lack of
standing or for failure to state a claim, because Cultural Care has faileshjicaséely allege that
the domestic workers laws discriminate against or impose an undue burden on eitsitenor
foreign commerce.

The Comnerce Clause authorizes Congrggso regulate Commerce with foreign
Nations, and among the several Stated,vaith the Indian Tribe3.U.S. Const. art |, 8§ 8, cl. 3.
Within the Commerce Clause, courts have recognized an implied prohibitgiaterand local
governments from enactinggislation“inimical to the national commerce [even] where

Congress has not acted[,]” known as the dormant Commerce Qiatdd-oreign Trade

Council v. Natsios, 181 F.3d 38, 61 (1st Cir. 198#)d sub nom. Crosby v. Nat'l Foreign

Trade Council, 530 U.S. 363 (2000).
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1. Interstate Commerce
With respect to interstate commerce, the dormant Commerce Clause bars “stataland |
governments from impeding the free flow of goods from one state to anotherdlesgaof

whether Congress has affirmatively actddulton Citizens’ Coal. v. Town of Houlton, 175 F.3d

178, 184 (1st Cir. 1999T.he dormant Commerce Clause prevents state and local governments
from enacting'protectionist state regulation designed to benefgtate economic interests by

burdening out-oktate competitorsWine & Spirits Retailers, Inc. v. Rhode Island, 481 F.3d 1,

10 (1st Cir. 2007) (quotin@rant's Dairy-- Me., LLC v. Comm'r of Me. Dep't of Agric., Food &

Rural Res.232 F.3d 8, 18 (1st Cir. 2000)).

Becauseheyaddress onlgomestic workersvorking within thestate’s borderand do
not differentiate between those hired from within Massachusetts and dhesistatethe
domestic workers laws do not discriminate on their face against interstate cenmatber
purpose or effecGeeid. at 1311. Because the domestic workers laws “reg(jat@enhandedly
and hgve] only incidental effects on interstate commegitlee court applies a balancing test

announced by the Supreme Court in Pike v. Bruce Church, Inc., 397 U.S. 137 YYBi&R.

Spirits Retailers481 F.3d at 11. Under the Pilkalancing test;assuming that the statute

operates evenhandedly to achieve a legitimate local interest and that itsaeffetés state
commerce are incidental, it will stahdhless the burden imposed pnterstate] commerce is
clearly excessive in relation to the putative local ben&fitd. (alteration in original{quoting
Pike, 397 U.S. at 142).

Cultural Care alleges that the domestic workers laws unduly burdenatgezemmerce
and discriminate against it

as a Massachusettased [p]rogram [s]ponsor with significant
business in Massachusetts, by (1) interfering with [Cultural Care]'’s
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ability to conduct business in Massachusetts in full compliance

with the [State Department] egulations becaus# inconsistent
Massachusetts requirements; (2) imposing additional and excessive
costs for administering thad pair] [p]Jrogram in Massachusetts;

and (3) adversely impacting, if not eliminating, [Cultural Care’s]
ability to conduct business in Massac#iis because of the

excessive costs imposed on potential [h]ost [flamilies.

Compl. § 49#1].

At the outset, Cultural Cdrerole as a Massachusettsasedp]rogram[s]ponsor”
undercuts angllegation thathe domestic workers laws impose more arduous burdens on
interstate commerce thamey do ornintrastate commerce, or discriminate against commercial

activity by out-of-state residents in favor of that of its own resid&&sWine & Spirits

Retailers 481 F.3d at 12 &fter all, the plaintiffs are all [irstate]residents and, if favoritism
exists, none of them could conceivably have suffered amyizaige harm as a result of it.”).
Further,none of the three injuries alleged by Cultural Care violateldh@mantCommerce
Clause becaus¢he domestic workers lawgould treatout-of-state sponsors operatingaan
pair program in Massachusetts no differently frdtassachusettsasedsponsorsAn out-of-
state sponsor woulde affected in the same manner agastatesponsor, as would the host
families who comprise their clientele

Cultural Care asserted aral argument thags a sponsor organization which has
cornered the market in Massachusettwould be burdened on the national stage when
competing wih other sponsor organizatiotigat operat@rimarily in stateswithout similar
protections foru pairs. However, sucltompetitive disadvantage at the national lelgds not
fall within the scope of cognizable harms protected by the dormant Com@euse.

In contrast, the domestic workers laws offer substantial putative local isandfie

forms of protections for a class of workers vulnerable to exploitation and clearencpiida
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their employers. For these reasons, the putative local benefits greatgighuamy burdethat
the domestic workers laws would hawe interstate commercand Cultural Care’s dormant
Commerce Clause claim fails
2. ForeignCommerce

Cultural Care’s claim that the domestic workers laws unduly burden and dis¢emina
aganstforeign commerce fares no bettérike the dormant domestic Commerce Clausethe
Foreign Commerce Clause restricts protectionist pol[eied] also restrains the states from
excessive interference in foreign affairsldtsios 181 F.3dat 66. Its purpose is “to ensure that

the United States speaks with a unified voice when it engages in foreigii Aatikes Cement

Corp. v. Fortuno, 670 F.3d 310, 329 (1st Cir. 2012).

Cultural Care alleges th#dte domestic workers laws wouldsult in decreased
availability ofau pair positions available for foreign nationals and an increased likelihood that
prospective host familiesould hire domestic workers rather than foreagrpairs. Compl. 19
49, 50 [#1]. It further argues that the domestic workers laws would préeagress from
speaking with one voice with respect to #uepair program.

Since the domestic workers lads notfacially discriminate against foreign commerce
and their effects would be incidenttie Pikebalancing testlucidated abovapplies.See
Natsios 181 F.3cat 66. Even accepting Cultural Care’s allegations as true for the purposes of a
motion to dismiss, the Foreign Commerce Clause claim fails this test betdosdigh
putative local benefits of protecting anr@gk population of workers and clarifying employer
obligations. Any impact on the market far pairsin Massachusetts would not clearly exceed
such benefits.

Contrary to Cultural Care’s suggestion, tisisiot a circumstance in which the state is
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“add[ing] . . . [or] tak[ing] from the conditions lawfully imposed by Congress upon admjssi

naturalization and residence of aliens in the United States.” Toll v. Moreno, 458 U.S. 1, 11

(1982) (quotingrorao Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 419 (1948) from

regulating immigration status, the laws at issue here provide labor proteactidmsestic
workers throughout the state, regardlesaloéther they arau pairsliving and working in
Masschusett®n a J-visa, citizens, or holdevsanother immigration status.
Consequently, Cultural Care has not sufficiently alleged violation of the Foreign
Commerce Clause.
IV. Conclusion

For the foregoing reasons, tAgorney Genera Motion to Dismisq#19]is

ALLOWED.
IT IS SO ORDERED.

Date: August 1, 2017 [s/ Indira Talwani
United States District Judge
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