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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

MARVIN LOPEZ, et al.,
Plaintiffs,

Civil Action No. 16ev-11877LTS

CITY OF SOMERVILLE, et al,

N e N N N N N N N N

Defendants
ORDER ONDEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
June 21, 2018
SOROKIN, J.

OnJuly 22, 2016, plaintiffdarvin Lopez(“Lopez”), Cecilia Lopez, and Marvin Lopez,
Sr.,filed a complaint irstate couraigainst the City of Somerville and various individuals
(collectively “Somerville”)! alleging,among other claimsex discriminationnegligence, and
loss of consortiumarising fromLopezs sexual assault at a sports camp in 2013 and the
aftermath of that incidenDoc. Nos. 1-1; 21Somerville removed the suit to this Cqubbc. No.

1,2 and now moves for summary judgment on all claims against them, Doc. No. 36.

! The individualsareGeorge Scarpellihe head coach of Somerville High School’s varsity
soccer team for boys; Joseph Curatone, the assistant coach of SomervillehdiglsSootball
teamand Mayor of Somerville, Massachusetts; axitthony Pierantozzi, the Superintendent of
Somerville Public Schoolkollectively the “Individual Defendants”poc. Nos. 42 i 57;
43D atfv 2,12.

2 The Lopezes subsequently amended their complaint on two occ&seloc. Nos. 18; 21.
Hereinafter, all references to “the Complaint” refer to the Second Amended&mmBeeDoc.
21.
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The Lopezes oppostomerville’s motiorwith respect to Counts\HI but not Counts
VIII-XI1. Doc. No. 42 at 1. Accordingly, the Co#LLOWS Somerville’s motiorfor summary
judgment as to Couniglll -XIl asUNOPPOSED That leaves for resolution Somerville’s
motion on Counts VII.

l. BACKGROUND

The facts, based upon the undisputed facts before the Court, the Ldpetzed’
submissions even where disputed, and those facts established by drawirepaHiséa
inferences in the Lopezdavor, are set forth below.

In August2013,Lopezbegan higreshmarnyearat Somerville High School. Doc. No. 43-
Pat{ 32 From August 23-26, 2013, he attended an overnaffitampusathletics cam“the
camp”), which was a prerequisite to participat&omerville High School’'soccer programid.
aty 5; Doc. No. 43 at{ 1. Lopez attended the camp with the permission of his parents Cecilia
Lopez and Marvin Lopez, Sr. Doc. No. B3at 1.

A. Somerville High School’s Anti-Hazing Policy

Somerville High School haan antithazing policyld. at 77. The policyvasin force in
2013and wagprinted in the Somerville High School student handbedkch all student athletes
are required to sign, indicating receipt and acknowledgement of the pdliey{{77-78.

Nevertheless, before arriving at camp, Lopez had heard stories about uppenclass

campers “pulling the shower curtain open when someone was showering or kickilogthe

3 Somerville’s statement of facts and the Lopezes’ responses éoetlsén Section | of the
Plaintiffs’ Response to Defendants’ Statement of Material Factsagnaghs numbered 1
through 98seeDoc. No. 43 at 1-41; the Lopezes’ statement of additional facts are set forth in
section Il of the document at paragraphs numbered 1 througk&d, at41-50. To avoid
confusion resulting from the overlapping paragraph numbers, CitationsR@#sto the

Lopezes’ additional statement of facts, i.e. part Il of Docket Number 48pcis to 43D are to
Somerville’s statement of facts, i.e. part | of RecNumber 43.
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open when someone was using the bathroom” and had heard to “keep[] the door loekisd be

of pranks.”ld. at{18-19. According to one camper, in previous years at the camp, “if a person
was showering, other guys would . . . get in the shower and . . . spank him” and that “there was
putting Icy Hot [cream] on other players’ genitals.” Pl. Ex. No. 15 at 17. AdditignalR012,

one student reported to the soccer coaches that freshman campers were mtonfmeghiman
showers while other freshman were showering. Doc. N@ 48f 98.

Before the August 2013 session of the cadopeph Curatone, the mayor of Somerville
andanassistant coach of Somerville High School’s football tegpoke to the Somerville High
School athletedd. at{ 2. He warned the athletes tlnaizing would not be tolerated at $mccer
camp.ld.

B. The 2013Camp

Once Lopez arrived at the camp,was assigned to a freshman cahihat{ 3. The
coaches’ cabin was adjacent to Logezabin, and énand the other campers were instructed to
come to the coachesabin if they needed anythinigl. at {1 89. At least five soccer coaches
from Somerville High Seool attended the camp with tBemervilleHigh School student
athletesld. at{ 12. They did nothaperone the campers while the campers metesir cabins,

id. at{ 15, and, on several nights, drank beer outside in fraheafoaches cabiid. at | 26.

Between August 23 and August 24, 2048yeral incidents of hazing occurrathe

camp including “putting Icy Hot on genitals.” Doc. No. #3at{ 27.

C. The Assault in the Cabin
On Sunday August 25, 2013, some of the studamiscoachesncludingHead Soccer

CoachGeorge Scarpellleft the campsitéor an offsite varsity scrimmage gamgoc. No. 43D



at 1134, 37-38. About thirty students remained at the camp,vamddaches stad behind with
them.ld. at 138-39; Doc. No. 43 at] 284 Tha morning, after breakfast, the students
remaining at the campsite took a amubrning break, antlopez and his freshman calnmates
returned to their cabiboc. No. 43P at{ 40. At this time three upperclassmen entered the
freshmarcabin, yelling “freshman beat dowrid. at{ 41. Lopez went to the bathroom, while
one of the upperclassman “touch[ed] [a second freshman] underneath his &hat$§.'44.

When Lopez came out of the bathroom, an upperclassman grabbed him and “set him in the
middle of the cabin facing the door and forc[ed] him to choose either getting a hokamsis
butt right now or later gghg] [Icy Hot cream] rubbed over his gen#d Id. at§ 45. Lopez said
“he did not want either.Id. at 46. One of the upperclassmen then told Lopez that he had
received “Icy Hot last year and that it burned for the rest of the night andxthéaye’ Id.

Lopez continued to resist, buitimately bent down and pulled down his shohts.at§ 47. Then,
one or more of the upperclassman thrust a broom up Lopez’s anus, causing Lopez Id.bleed.
Hurt, Lopez ran to the bathroomd. One of theupperclassmethenoffered to bring Lopez ice,
andone or more warned Lopez not to tell anyone about the incideat.y 49.The

upperclassmen then left the cabin and did not return withdcat  48.

4 In paragraph 38 of Somerville’s statement of material facts, Somerville asserfdwo
coaches] remained behind with those [students] not selected to attend tlyesearainage.”
Doc. No. 43D at{ 38.In response, the Lopezes claim “a genuine issue of material fact to be
tried relative to the statement contained in [paragraph 38]” and that the studentseimeftiest
the camp witlonechaperone.ld. (emphasis added). That two coaches, Coach Santos and Coach
Tsirigotis, remaird behind at the camp is not a disputed fact; the Lopezes’ citations in their
response to paragraph 38 support this faeePl. Ex. No. 16 at 56-57 (“Me [Coach Tsirigotis],
Coach Santos [are] the only people | know for sure that | can remember [weateghefcamp
with the kids]”); Pl Ex. No. 18 at 46 (“two coaches”). The Lopezes’ response thatths only
“one chaperone” with the remaining students is supported by the testimony of &@os in

his deposition that his job was to “just coach’—not chaperone. PI. Ex. No. 18 at 89.
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D. The Remainder of Camp

After the assaull,.opezsat on the toilet, bleedinty. at51. He asked another camper
to take a photdso that he could see how bad his injury iesLopezwas “shocked” by the
blood, and lay on his bddr a timeto ease the paimd.; PI. Ex. No. 1 at 44. He then “went about
[his] day” and participated in scheduled soccer practice without incident. Pl. Ex. No. 1 at 44;
Doc. No. 43D at{ 51.

By lunchtime, all campers and coaches had returned to the campsite. Doc.ONat ¥ 3-
53. That night, the campers and coaches participated in a team ddn&td. 54. At the bonfire,
CoachScarpelliaskedthefreshman to share what the camp meant to thetmat  56. When it
was Lopez’s turn to sharbke said, “pain.1d. One of the upperclassman asked Lopez “good pain
or bad pain?1d. To which, Lopez responded “bad paifd’ The upperclassman then said, “if it
was bad pain, why did you ask for it twicd@. Coach Scarpelli heard this exchange but did not
follow up.1d.

E. The Aftermath

Once Lopez was hom€ecilia Lopezhis mothernoticedthathewas sadand quiet, but
Lopez did not say anything to her about what had happened to him atidaatfs2 PIl. Ex. No.
7 at 12.Hethen“went to his bedroom to rest” and “laid down and he didn’t get up.” Pl. Ex. No.
7 at12.

On August 27, 2013, the Tuesdaitldaing camp, the soccer team held practice with all
of the players. Doc. No. 4B-atf 54. Lopez did not attenttl. That same day, a parent of a camp
attendee reported Lopez’s assault to one of the assistant soccer colelt§$H5. When Coach

Scarpelli learned that a parent knew about the assault, he said, “We’re so fletkatd] 56.

® The photograph has not been submitted to the Court as part of the Summary Judgment record.
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Coach Scarpelli then reported the incident to Somerville High School’s AtBlie&ctor, who
relayed the information to Somerville’s Headmaster, who then notified the Siepelent. Doc.
No. 43D aty 85. Somerville High School then started to gatheresiacts as to what may have
happened” andhat day, filed a 51A form, reporting the incident to the Commonwealth’s
Department of Children and Familidd. at{ 86; Def. Ex. No. 2 at 47-48.

On the afternoon of August 27, 2013, Lopez met up with his friends. Doc. ND. a#i-
61. On his way to meet them, Lopez received a text message from one of hissiagnds
“[T]he coaches know of what happened at cangh.at 61.0nce the friends were together,
they talked about what happened at camp, that the coaches knew, and what they skbdt do.
1 62. Lopez and his friend James agreed to be truthful about what happened at camp if the
coaches asked theimd. atf 62.

That same day, Somerville High School reported the incident to the police. Doc. No. 43-
D at{ 86; Def. Ex. No. 2 at 48. At that point, the school was “instruct[ed] that it was a police
matter” and that school officials should not speak to “[a]ny potential withességiors” so as
“not to interfere with the police investigation.” Def. Ex. No. 2 at 48. At this instrucafter
August 27, 2013the school conducted no further investigation of the assault but rather relied on
communications from the school’s attorney for information about the ongoing police
investigation.ld.

That night,a police detective and one of the soccer coaches came to the Lopez’s home
and informed Cecilia Lopez and Marvin Lopez, Sr., about what had happened to tlair son
camp.ld. at 66. At the advice of the police detective, the Lopezes went to the emergercy r
that night for Lopez to be examined by a dodibrat § 67. The next day, Somerville High

School held a meeting in the school library for athletes that had attended thenchtingia



parents, which Lopez and his parents attenldeat 1 68. At the meeting, Coach Scarpelli
spoke.ld. at 70. He informed the students and parents that an incident had occurred at the
camp, that it was being taken seriously, that there would be an investigation, and itiad&ms
would “not go unpunishedld.; Pl. Ex. No. 1 at 61After the general meeting, Coach Scarpelli
met with the Lopezes privately with a Spanish translator. Pl. Ex. No. 1 at 63-64etiarm

told the Lopezes “l imagine your pain and I'll do my very best to see whatda#o get to the
bottom of this. I'm truly sorry.’Ild.

On either August 27 or August 28 of 2013, the three upperclassmen involved in the
assault of Lopez were suspended from Somerville High School. Def. Ex. No. 3 at 18. @n Frida
August 30, 2013, the three upperclassman were arrested and charged with crimes. Dob No. 43-
aty 74.

F. Subsequent Steps

Following the assault of Lopehé Cityenlisted Somerville’s trauma response network,
“which includes mental health workers and other support people with the city” to support
students and families impacted by trazing that had occurred at the 2013 camp. Def. Ex. No. 2
at 55. They additionally enlisted the service of the Boston Area Rape Crisey,Get provided
students and families with pamphlets and fliers describing theodggrvices available to them
Id. at 5556. The City also changed the school’s code of conduct and held an assembly for the
entire student body of Somerville High School to discuss the continuing effectselaeistult
and hazing at camp might have on the community. Doc. N® 48f 94.Somerville High
School personnellsoconducted routine chegks on Lopez for the duration of his tenatethe

school, and.opez was offered an escort to accompany him between classes, which he declined.



Def. Ex. No. 2 at 57-588° Additionally, Somerville High Scho@mployed extra personnel for
its home games to ensure vigilance in the wake of thelladdaf. Ex. No. 2 at 63. The school
did not employ extra personnel for its away gaim#salerted the athletic directors of rival
schools to be on guard for incidents of hazing and tauritnd?l. Ex. No. 3 at 61.

TheCity did not specifically communicate with the Lopez family about the services
available to them. Doc. No. 43%080; PIl. Ex. No. 22 (“[Cecilia Lopez] is . . . disappointed with
the school because they have not offered her any help and they have not reached out to her
family.”). Although Somerville High School typically creates a writtefesaplan for students
who are victims of harassment or bullyintge School Head Master could not recall whether
such a plan was written for Lopanr could the School Athletic Director recall receiving such a
plan PIl. Ex. Nos. 2 at 58-59; 3 at 63.

Lopez was taunted and bulliear the remander of his high schoaareer—both on the
soccer field and in the hallways at school. Doc. ND. &1 95; Doc. No. 43 at{{ 82-84. He
was called names, including “broom stick,” “broom boy,” and “shish kebob boy.” Doc. N®. 43
at1183-84. This taunting occurred at home and away games. Pl. Ex. No. 3Gb&ch
Scarpelliand other staff were aware of the bullying and taunting of Lopez and repiaddae

Somervillés Athletic Director. Pl. Ex. No. 3 at 53-54. The Athletic Director, in turn, reported it

® The Lopezes state whether these routine cireskvere conducteis a disputed fact, citing
Lopezes’ depositiorSeeDoc. No. 43D at 93. In Lopezes’ deposition, he, when asked if the
“[soccer] coaches [were] helpful to [him],” answered affirmatively, “In g waah, because

they said ‘if you ever need anything, ever need to talk, you know I'm here. Jusandme.

we’ll talk.” Then, when asked “Who said that?” Lopez responded, “Coach Scarpelli” and, when
asked “anybody else?,” Lopez said “No [not anybody else.]” Pl. Ex. No. 1 at 76. Eopez’
testimony that no one other than Coach Scarpelli said to him “if you ever nd¢bthgngve

need to talk, you know I’'m here. Just come and . . . we'll talk” is not, evidence that the school
did not check-in on Lopez. It is evidence that Coach Scarpello was the only soctewhoac
offered to talk with Lopez in the event that he “ever need[ed] to talk.”
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to the Massachusetts Interscholastic Athletic Association (“the M)Awhich then provided
additional staff at playoff gamegd. at 56.The Athletic Director did not formally follow up with
Lopez about his gerience during ahome or away gamekl. Neither did she report the
continued taunting of Lopez to the Superintendeiihe Headmasteld. at 57. When asked if
she offerecany emotional support to Lopez, she said, “| may have. Sorry . . . | maylhaag,
have, but very informally.Id. at 56, 63.

Lopez went to see a counselor on three or four occasions during the years faliswing
assaultbut he felt that it did not help him. PI. Ex. No. 1 at 75Hé&played soccefor the
duration of hishigh school careewhich he found helpful because it “kept his mind off things.”
Id. at 76. He also found Coach Scarpelli helpful, who told Lopez that if “[he] ever need[ed]
anything, ever need[ed] to talk . . . I'm herkl”

Il. THE LEGAL STANDARD

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a). A genuine dispute “is one on which the evidence would enadalsonable

jury to find the fact in favor of either partyPerez v. Lorraine Enter Inc., 769 F.3d 23, 29 (1st

Cir. 2014). “A ‘material’ fact is one that is relevant in the sense that ihlkeasapacity to change
the outcome of the jury’s determinationd. (citation omitted).

Once a party “has properly supported its motion for summary judgment, the burden
shifts to the non-moving party, who ‘may not rest on mere allegations or denials ofkimgle
but must set forth specific facts showingrthis a genuine issue for trial.Barbour v.

Dynamics Research Cor3 F.3d 32, 37 (1st Cir. 1995) (quotiAgderson v. Liberty Lobby,

Inc., 477 U.S. 242, 256 (1986)). The Court is “obliged to view the record in the light most



favorable to the nonmoving party, and to draw all reasonable inferences in the nonmoving

party’s favor.” LeBlanc v. Great Am. Ins. Co., 6 F.3d 836, 841 (1st Cir. 1993). Even so, the

Court is to ignore “conclusory allegations, improbable inferences, and unsupportedtsp@tul

Prescott v. Higgins, 538 F.3d 32, 39 (1st Cir. 2008) (quoting Medina—Mufioz v. R.J. Reynolds

Tobacco Co., 896 F.2d 5, 8 (1st Cir. 1990)). A court may enter summary judgment “against a
party who fails to make a showing sufficient to establish the existehan element essential to

that party’s case, and on which that party will bear the burden of proof at tridbtexC€orp. v.

Catrett 477 U.S. 317, 322 (1986).

[I. THE TITLE IXCLAIM S

The Lopezsallegeviolations of 20 U.S.C. § 1681 (“Title 1X”) agest the City of
Somerville (Count I) and the Individual Defendants (Colintsl, 1V).
Title IX actions may only be brought against an education institution oy;ehtftre is no

Title IX liability for individuals in their personal capacities. LipsetUniv. of Puerto Rico, 864

F.2d 881, 901 (1st Cir. 1988). The Lopezes conceded this point at the hearing. Accordingly, the
Court ALLOWS Somerville’s Motion for Summary Judgement as to Counts |1 ,nidl 1.

As to the City of Somerville (“the City"YheLopezs contendhe City is liable under
Title IX because Lopez was subjected to a hostile environment by his pddheaCity was

deliberately indifferent. Se@oc. No. 42 at 13-15.The Lopezspresents two theories for

" The Lopezes doot arguen their brief that the City was responsible for the assault iSe#.
generallyDoc. No. 42at 815. They have therefore waivehlis argumentSeeNeelon v.

Krueger No. 12CV-11198-IT, 2015 WL 4750842, at *2 (D. Mass. Aug. 11, 2015) (explaining
that it is the parties’ “burden to raise [] argument[s] and identify [] eviddicdllevertheless,
because the Lopezes advanced phosition at the hearinthe Court addresses Tthe facts,
construed irthe Lopezesfavor, do not support an inference that “an official who . . . hal[d]
authority to address the alleged discrimination and to institute corrective emhalnl] actual
knowledge of the [alleged] discrimination[,]” prior to the assault of Lopez, siathte City

could be held liable for causing the assault. The evidence in the record fromawlitarence
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establishing deliberate irftkrence: (1) the City violated Title IX procedures by not conducting
its own independent investigation of Lopez’s assaeéPoc. No. 42 at 13-14; and (2) the City
responded inadequately to the continued harassment of lsgséd, at 15.

Title IX provides in pertinent part: “No person ... shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to discriminationamyder

education program or activity receiving Federal financial assistai@eldsen. Lago Vista

Indep. Sch. Dist., 524 U.S. 274, 280 (1998) (quoidy.S.C §1681(a)).8 “[S]exual

of actual knowledge may be drawn is (1) several campers testified about isctieazing

occurring during the 2013 camp and previous camps; (2) the Mayor spoke about hazing prior to
the 2013 camp and warned campers that such behavior would not be tolerated; and (3) during the
2012 camp, aamper reportetb the coachethat somdreshmarcampers were nning into the
showers while othereshmancampers were showering. Doc. No. 412, 17-18, 97-98

There is no evidence in the record of any reports of hazing to school personnel beyond the 2012
report that campers were running into one another’s sho#eesgenerallyd. After the camper

made the report, the coaches spoke to the campers involved and told themth atdjp98.

The camper never again raised the issue to the coaches or any other City pddsaiitabut

more, these facts do not support an inference of actual knowlédgeual harassment

“sufficiently severe to interfere with the . . . school opportunities normallyadlaito [a

student],”as required for Title IX liabilityWills v. Brown Univ., 184 F.3d 20, 25 (1st Cir.

1999) seeDoe v. D'Agostino, 367 F. Supp. 2d 157, 166—67 (D. Mass. 2g€&)t(ng summary
judgment becauseports that a teacht@used ‘inappropriate incentives,” was unable to maintain

a ‘professional distance,” and that [a student] frequently cried in class weffeciaat” to put an
institution on notice of sexual harassment “severe enough to compromise the victim’s ...
educational opportunities.”).

8 As a preliminary matterSomerville argues that summary judgment should be granted in their
favor because Lopez has not alleged sufficient faots which a reasonable juror might infer

that his assault and subsequent harassment were “because dbdex.ognizable under Title

IX, “[h]arassing conduct need not be motivated by sexual desire,” Oncale v. Sundowner
Offshore Servs., Inc., 523 U.S. 75, 80 (1998), but the harassment must be “on the basis of sex,”
Morgan v. Town of Lexington, MA, 823 F.3d 737, 745 (1st Cir. 2016) (quoting 20 U.S.C. 8
1681(a)). Lopez has alleged that he was forcibly sodomized and subsequently cadledunam

as “broomstick.” Supra These facts are sufficient to support an inference that Lopez was
discriminated against because of sex. Begmas v. Town of Chelmsford, No. 16-1168BS,

2017 WL 3159979, at *3 (D. Mass. July 25, 2017) (finding alleged harassing consuemizss

“Hey Broomstick!How is your asshole?”, “You are so annoying you got a pole shoved up your
ass. . .”, and “[Plaintiff] went to camp a tight end and came back a wide receivéiesiffo

infer discrimination on the basis of sex when the comnfehitaved plaintiff's sexual assault at
football camp).
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harassment can constitute sex discriminatigvills v. Brown Univ., 184 F.3d 20, 28st Cir.

1999) One type of sexual harassment that is cognizabler dnitie IX is a hostile environment.
Seeid. An institution is liable under Title IX for a hostile environment, when a victinfilis
subjected to [sebased] harassment severe enough to compromise the victim’s . . . educational
opportunities,” of which [2] the institution “had actual knowledge”[#t‘exhibited deliberate
indifference to it.”ld. at 26.

Forthe purposes of Title IX, an institution has actual knowledganfdfficial who at a
minimum has authority to address the alleged discriminatiointo institute corrective measures
on the recipient’s behalf has actual knowledge of the discrimination [m#tiution]'s
programs.’Gebser524 U.S. 274 at 29(Meliberate indifference may be established if the
institution’s, “response to the harassment or lack [of response] is clearly unreasonalblieah lig

the known circumstancesDavis Next Friend LaShonda D. v. Monroe Cty. Bd. of Educ., 526

U.S. 629, 648 (1999)If‘the institution takes timely and reasonable measures to end the
harassmentt is not liable under Title IX for prior harasemt.” Wills, 184 F.3d at 26.
Furthermorefor Title IX liability to attach“the deliberate indifference must, at a minimum,
cause students to undergo harassment or make them liable or vulterabBavis, 526 U.Sat
645 (citation omitted).

First, the City’s failure to conduct its ovimvestigationof Lopez’s assault does not

amount tadeliberate indifferenc On the day the assault was reported to City personnel, the

°“The Department of Educatidthe Department] . . has published guidance for schools
regarding the actions schools should take in response to allegations of sexsahidatigsDoe

v. Univ. of Massachusettdmherst No. CV 14-30143-MGM, 2015 WL 4306521, at *7 (D.
Mass. July 14, 2015giting Russlyn Ali, Dear Colleague Letter, U.S. Dept. of Educ. at 1 (Apr.
4, 2011)). To the extent the City failed to follow the Department’s guidaeeBoe. Na 42 at
13-14, this failure does not, on its own, make the city liable under Title 1X; Lopezstilust
establish deliberate indifference. Ség(noting Title IX liability may attach to a University that
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City reported it to the Department of Children and Families and to the State. [ic. No. 43-

D at35. The City did not conduct an independent investigation of the assault because of the
ongoing State police investigatioDef. Ex. No. 2 at 33-urthermorel.opezhasset forthno

facts establishing the City’s lack of an independent investigatiansgd] [him] to undergo
harassment or ma[dfjim] liable or vulnerablé¢o it.” seeDavis 526 U.Sat645 see generally
Doc. No. 431t is undisputed that the District Attorney and the State Police investigated the
assaultandthat tre upperclassmen involved were charged with criminal violations, suspended
from Somerville High School, and had no further contact with Lopez. Stigrénder the
circumstanceshe City’s failure to onduct its own independent investigation, concurrent with
the State Policenvestigation, is nasufficient to establish deliberate indifferenaeany event,
Lopez has set forth no facts establishing that he was harmed as a result bf sHailbre.

Second, as to the Cigyresponse to thassaulbf Lopez,it is undisputed that numerous
persons with actual authority to address the assault, including Coach Sdéwpélkad Master
and Athletic Drector of Somerville High School, and the Superintehdéisomerville School
District had notice of the assault atwbk immediate action to address3eesupraat 56. The
day that the assault was reported to City personnel, Somerville’s athtetitoditelephoned the
accused upperclassmen and informed them that they were no longer permitted uill8ome
High School property. Doc. No. 43-at{ 88. The City enlisted emtal health care workers to
assist students and families cope with trauma associated with the ddsatfft.90. The City
offered rape crisis counseling sessions and held a general assembly tagststudents to

speak up, and to stand up to harassment, violence, and bullgingtY 94; Def. Ex. No. 2 at

fails to implement the Department’s guidance & failure constitutes “a pattern of deliberate
indifference”).
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68. Lopez testified that the coaches helped him after the assault and that Coaelti Sgake
to him personally, promising to help if “[Lopez] ever need[ed] anything” or “ever néfeid{e
talk.” Def. Ex. No. 1 at 76.

However,thesexualharassment of Lopez was tiotited to the assault at thamp in
August of 2013The namecalling and taunting dfopez continued for the four years that he was
a student at Somerville High School, includingeancidentat an away gamehere “the people
in the stands” were “taunting [Lopez] with broomstickS€esupra; Pl. Ex. Nos. 3 at 53; 17 at
90.Under Title IX an institution may be fourldhble for a hostile environmentaf person with
authority to adcess the alleged harassment had actatite of the harassment “and either did
nothing_orfailed to take additional reasonable measures after it learned that its initidiesme

were ineffective.’Porto v. Town of Tewksbury, 488 F.3d 67, 74 (1st Cir. 2Q8i)phasis

added). The parties do not dispute that théetit drector of Somerville High School had actual
knowledge of the continued harassment of LogeePI|. Ex. No. 3 at 53She testified that she
“certainly heard [about] it from George [Scarpelli] and other staff,” thatateting of Marvin
Lopez “happened for the four years that Marvin [was] on the [soccer] team,’hal that “people
were ruthless isome casesld. She had actual authority émldress the alleged harassment;
Someville does not argue otherwisBee generallypoc. Nos. 35; 47.

Under the circumstances, a reasonable juror might infer deliberate indif&esause
of the athletic director'ailureto take additional reasonable measures after learning that her
initial remedies were ineffectivin response to the continued taunting of Lose contacted
the athletic directors of opposing soccer teams and the MIAA to requestdveyepadditional
staff at playoff and awaygamesbut she never inquired as to whether Somerville High School

could bring additional staff to these gam®sePI. Ex. No.3 at56-57.The harassment of Lopez
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continued, as she acknowledged, after she maderdéepsestssuprayet shenever formally
reported the harassment to Somerville’s Headmastenger®itendent? nor did she hava
conversation with Martin about his experience or ask him what would helpchitn These
facts, construed in the light most favorable to the Pl&imi&ysupport an inference of
deliberate indifference-that is a response “clearly unreasonable in light of the known
circumstances.” Davj$26 U.S. at 648. Furthermore, the First Circuit has noted “[t]he highly
factspecific nature of a hostile environmelaim tends to make it difficult to draw meaningful
contrasts between one case and another for purposes of distinguishing betweentyu#iw

insufficiently abusive behavior” Billings v. Town of Grafton, 515 F.3d 39, 49 (1st Cir. 2008).

Under the tcumstancesa reasonable juror might infer that the harassment of Legezh was
frequent, enduringand acted as a constant reminder to Layfdds assault? was sufficiently
severe to interfere with his educatiteh. at 50 (The hostileenvironment question is commonly
one of degree—both as $everityand pervasiveness—to be resolved by the trier of fact on the

basis of inferences drawn from a broad array of circumstangbfien conflicting evidence.”).

10 The Athletic Director testified that she did not make a formal report because Vithsr

nothing to investigate” since the athletic staff could not identify “exactly wias' taunting

Lopez from the crowds at the games. She said, “You hear it, but you don’t see ix” Rb.B

at 57.

1 The Athletic Director testified that she did not offer any emotional suppodpez because

she did not want to “mak][e] him feel uncomfortable.” PI. Ex. No. 3 at 63.

121 opez testifiedn his deposition that memories of his assault would come back to him when he
was bullied See, e.g.Pl. Ex. No. 1 at 91-92 (“I remember | was in class and these kids . . .
walked by and they said, Oh, broom boy . . . And as they yelled that, I—it comes back ol me, a
when | was- taking down notes and | — | felt a tear coming down, but | didn’t want to because
some of the frdamen that were there never heard about it . . . So they walk by and it kept on my
mind, but | tried to erase it . . . that’s just hard knowing that you want to cry but you doi’t wa

to get bullied more)’
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Accordingly, summary judgment as to Lape Title IX claim against the City (Count I)
is DENIED.*3

V. NEGLIGENCE CLAIM

In Count V, Lopez alleges that the City of Somerville, by its negligencedaopez’s
injuries. Doc. No. 18 #1105-12.

MassachusettSeneralLaws chapter 258 (“Chapter 258”) provideBublic employers
shall be liable for injury . . . caused by the negligent or wrongful act or omissiog ptiahc
employee while acting within the scope of his office or employmemdss. Gen. Laws ch.

258, § 2. “Although the adtatutorily eliminates the immunity that governmental bodies would
ordinarily enjoy under common law, it sets forth several exceptions to thertadevaiver of

sovereign immunity.Cormier v. City of LynnN.E.3d 662, 665 (2018). One such exception is

Sedion 10 (j)’s third party exception, whighrecludes “any claim based on an act or failure to
act to prevent or diminish the harmful consequences of a condition or situation, incheding t
violent or tortious conduct of a third person, which is not orityircaused by the public
employer or any other person acting on behalf of the public employer.” Mass. &esch. 258
8 10(j)). “To have ‘originally caused’ a condition or situation for the purposes of 8§ &), t
public employer must have taken an afi@tive action; a failure to act will not sufficeCormier,
91 N.E.3d at 666. Furthermore, the public employer’s affirmative athoist have materially
contributed to creating the specific ‘condition or situation’ that resulted in the'hia. at 667

(quotingKentv. Commonwealth771 N.E.2d 770, 776 (200XeeKent, 771 N.E.2d 770 (2002)

13n their brief, theDefendantsrguethat LopezZs Title IX claim against the City of Somerville
(Count |) fails because Lopez named the City rather than the School Commsittee a
Defendant, SeBoc. No. 36 at 7. At the hearing on Defendants’ Motion, the parties agreed that
the School Committee is tipeoper defendant in this case, that the Lopezes would file an
amended complaint adding the School Commjitieel that the matter can proceed
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(dismissing Chapter 258 claiagainst the parole board for its negligence in releasing a convicted
murderer who, eight years later, shot a police officer

Lopez has presented no facts to support an inference that the City or its reixesent
caused, by way of an affirmative act, his injuries. Lopez cites the Citgisioies “to sponsor an
off-campus athletic camp” and “to schedule arsitif scrimmagesas “affirmative actions” that
are the “original cause” of Lopez’s imyu SeeDoc. No. 42 at 16-17Thesetypes of decisions
are the sort that Massachusetts courts have found are “omissions” to preverdatharrthan
“affirmative actions.”SeeCormier, 91 N.E.3d at 668 (2018) (no liability for school’s policy of
having students line up in a particular order in morning without supervisicaube &ction 10
() precludes liability predicated dran act that fails to prevent or diminish harm by failing to
keep[plaintiff] and his bullies apart’)ld. (finding claim that school is “liable for not acting in a

manner that ensured [student’s] safety is “precluded under [Section 108U v. Townof

Dartmouth 428 Mass. 684, 696, 704 N.E.2d 1147, 1155 (1999) (“To include [liability for]
conditions that are, in effect, failures to prevent harm, would undermine th[e] principakpur
of [Section 10 (j)].”). For this reason, the CoAttLOWS the moton for summary judgment as
to Count V.

V. Loss of Consortium

In CountsVI and VI, theLopezsallege that, as a direct and proximate result of the
negligenceof the City, Cecilia Lopeand Marvin Lopez, Sr., lost the consortiuntlogir son.
Doc. No. 18 af[f113-18.Theseclaims arederivative of the Chapter 258 negligence claam
prerequisite for liabilityfor loss of consortium is that the injured party, i.e. Lopez, has a valid tort

claim.Sena v. Com., 417 Mass. 250, 264, 629 N.E.2d 986, 994 (1994). Accordinglythgiven
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Court’s resolution of the Defendants’ Motion with respect to Count V, the Galld®WS
Somerville’smotion for summary judgment as to Couxtsand VIL.

VI. CONCLUSION

For the foregoing reasorthe Defendant’s Motiorfor Summary Judgmentjoc. No. 39
is DENIED as to Count | andLLOWED as to allother remainingounts(Counts [+XI).

The Court shall hold a status conferencdally 10 at 2:00 PM Theremainingparties
SHALL be prepared to discuss: a) trial duration, b) trial scheduling, c) whbthparties
consent to the exercise of jurisdiction of the magistrate judge (the partiesathalport
individual positions and no adverse consequence will result from declining to consent), and
whether thearties wish to engage in mediation with the Court’'s mediation program prior to

trial.

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge
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