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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

MARVIN LOPEZ, et al.,
Plaintiffs,

Civil Action No. 16ev-11877LTS

CITY OF SOMERVILLE, et al,

Defendants

N N N N N N N N N N

ORDER ONMOTIONS FORRECONSIDERATION

October 31, 2018
SOROKIN, J.

OnJune 21, 2018, the Court alled theMotion for SunmaryJudgmentfiled by the City
of Somerville and various individual defendadsllectively “Somerville”) Doc. No. 35, with
respect to Counts Ik, and denied the Motion with respect to Count I. Doc. No. 5BvN
pending before the Court are two motions.

Plaintiffs Marvin Lopez Cecilia Lopez, and Marvin Lopez, Sr. moved for
reconsideration of theummaryjudgmententered against thean Counts V, VI and VIIDoc.
No. 77,which Someville opposedPoc. No.81. The Court has carefullywiewedthe briefing,
including the materia cited in support of the motion, some of which were not part of the
origind summary judgment recordhe Court DENIESlaintiffs motion for reconsideration,
Doc. No. 77 for the reasonexplained in the Coud’grior order, Doc. No. 55.

Somerville moved for reconsideration of the denial of summary judgwitntespect to

Count | Doc. No.61, which Plaintiffs opposed, Doc. No. 78. The Court deniech&rville s
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summary judgmennotionas to one narrow theory supporting Plaintiffs’ Title IX clathat
Lopez suffered ondng “namecalling and taunting” throughout his time at Somerville High
School;thattheschools ahletic directora person in a position of authority, knew of the
harassmentndthat despite the schoolisitial responsdo LopeZs assaultno furthermeasures
were takerupon realization of the ongoing harassm#nis permitting a reasonable inference of
interference with Lopez’s educatidboc. No.55 at 14-15. Somete points outhat this
particular theory was not squarely presented by the initial summary judgagpersPoc. No.
80 at 2 which courselalso mentionedt theJune 18, 2018, motion hearing, and now moves for
reconsideration based on a fuller and more detailed analysis of the summargnudecord
relating tothis theory, asaugnented byadditional deposition pageged herein.

After a careful review of the record, the Court is persuaded that it erred imglémgy
motion for summary judgment as to the narrow theory described above. Viewiregone in
the light most favorable tBlaintiffs (as the Court must, didnd does, Doc. No. 55 at 93}1the
evidence establishes that the Defendant undertook repeatedguwidg efforts to respond to the
namecalling and tauntinghus defeating an inference of deliberate indifference. Specifically,
the Court notes the followindhe recorddescribe two ecific incidents of taunting. Coach
Arias described an incident at an away game atéitat whichpeople in the standsreamed
taunts about broomsticks. Doc. No. #3-at5—6.Headmaster Otiedescribedanincidentatan
away gameat Medord involving taunts from the stasavith actual broomsticksgfter which, the
headmaster was awatbe host school responded by remowimgresponsible persorigom the

area® Doc. No. 612 at 3-4. Lopez was notrpsent for te Medfordincident. D@. No. 372 at

1 AlthoughCoach Arias statkthat there was only one incident of taunting with brdaks,
Doc. No. 4315 at5-6, the Courassume for summary judgment purposes thatEverett
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23. Athletic Diredor Viele knew about ongoing taunting and naoahing because of reports
from Coach Scepelli and other staff. Doc. No. 43& 7. Scarpelli responded to each instance of
taunting and namealling, includingby speaking wittother tears’ coacheswhich te reported

to Viele, who spoke withthe athletic association awther schoolsathletic directorsDoc. No.

43-3 at 7 Finally, a“field administrator'who understood the situatiovas present at every

gane to praect Lopezand othergrom harassmentDoc. No. 37-2 at 23oc. No. 614 at 3

The test for liabilityis “not one of effectiveness by hindsight,” Porto v. Town of

Tewksbury, 488 F.3d 67, 74 (1st Cir. 20000t deliberate indifferencéccordingly, after due
consideration, the Court ALLOWSomervillés motion for reconsideration, Doc. No. 61,
becauséiaintiffs have failed taneettheir burden to submit evidence saigsing a finding of
deliberate indifference.

The Clerk shall enter judgment in favor oéflendants on all claims with each side to

bear its own fees and costs.

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge

incidentdescribe by Coah Arias andhe Medford incident described bieadmaster Otieri
were twoseparaténcidentsbecause of thedifferent locations.
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