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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JUAN DIAZ, JR.,
Plaintiff,

V. CIVIL ACTION NO. 16-11894-LTS

MASSACHUSETTS DEPARTMENT
OF CORRECTIONEet al,
Defendants.

REPORT AND REEOMMENDATION
ON DEFENDANT TURCO’'S MAION TO DISMISS (#39).

KELLEY, U.S.M.J.

|. Introduction.

On September 20, 201Bjan Diaz, Jr. brought this action under 42 U.S.C. § 1983
alleging violation of his First and FourtdbrAmendment rights against defendants:
Massachusetts Department of Correction (DO@pmas Turco, current Commissioner of the
DOC,; Carol Micci, Assistant Omity Commissioner of the DO®ouglas Cabral, Manager of
the County, Federal and Interstate Compadt Olassification Divsion; Christopher Fallon,
Director of Communications fahe DOC; and Carol Higgins Btien, former Commissioner of
the DOC. (#1.) On January 3, 2017, pursuathigocourt’s November 22, 2017 Order (#7),

plaintiff filed the operativeamended complaint (#11)Now before the court is defendant

! The district judge presiding over this matter adopted an earlier Report and Recommendation that “[t]his
action [be] limited solely to claims alleging denialasicess to the courts by the alleged refusal to provide
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Turco’s motion to dismiss the amended complaint for failure to state a claim pursuant to Fed. R.

Civ. P. 12(b)(6) (#39), to which plaiff has responded in opposition (#41).
Il. The Facts.

In early 2007, the Supreme Judicial CourMafssachusetts (SJC) affirmed plaintiff's
conviction of first-degree murder, for which isecurrently serving a i sentence without the
possibility of paroleCommonwealth v. Diaz48 Mass. 286, 287 (2007). In accordance with a
contract program between the DOC and the Fe@enadau of Prisons (FBOP), Diaz currently is
confined in a federglenitentiary in Colems Florida. (#11 at 5.)

Plaintiff alleges that defelants violated his First af@burteenth Amendment rights by
denying him access to the courts when they refused to provide him with Massachusetts case law
and legal materials necessaryitigate his conviction, despite higpeated requests, without an
explanation for the refusdl. at 3-4. He complains he wadbgect to the decisions made by his
appellate counsel, specifically, the decision to appeal directly his conviction on ineffective
counsel grounds instead of moving for a new,tead that the lackf Massachusetts legal
materials prevented him from researchingydn claims to present to his attornkely.at 4, 6.

He alleges he would not haveettly appealed his conviction if he had been provided with
Massachusetts case law and thaivaated to raise a potentia@lict of interest claim, but

could not do so because the DOC did not mleviim with Massachusetts legal materialsat
5-6. In 2010, Diaz’s appellate counsel fileduatimely petition to appeal which was denikt.

at 4. Plaintiff contends that had he been prayméh Massachusetts legal materials, he would

plaintiff with requested legal materials in order t@lidnge his conviction . . . .” (#12 at 4; #15 (adopting
the Report and Recommendation).)

2 Turco is the only defendant whaw properly served in this action.
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not have wasted his constitutional right to appeal on such a ¢thiat.5. He alleges the DOC
was, and is, aware that the FBOP is not @lvéd to provide him with Massachusetts legal
materials, so defendants violateid constitutional right of @ess to the courts when they
refused his requests for theld. at 5.

I1l. Standard of Review.

A Rule 12(b)(6) motion to dismiss challenges a party’s complaint for failing to state a
claim. In deciding such a motion, a court musictept as true all well-plead facts set forth in
the complaint and draw all reasonable infees therefrom in the pleader’s favoiHaley v.

City of Boston657 F.3d 39, 46 (1st Cir. 2011) (quotidguso v. Vertex Pharm., In637 F.3d

1, 5 (1st Cir. 2011)). When considering a motion to dismiss, a court “may augment these facts
and inferences with data pasngleaned from documents inporated by reference into the
complaint, matters of public record, afadts susceptible to judicial noticddaley, 657 F.3d at

46 (citingln re Colonial Mortg. Bankers Corp324 F.3d 12, 15 (1st Cir. 2003)).

In order to survive a motion to dismiss unéeile 12(b)(6), the plaintiff must provide
“enough facts to state a claim to rélieat is plausible on its faceSeeBell Atl. Corp. v.

Twombly 550 U.S. 544, 570 (2007). The “obligation to provide the grounds of [the plaintiff's]
entitlement to relief requires more than lakseisl conclusions, and arfoulaic recitation of the
elements of a cause of action will not dial’ at 555 (quotation markand alteration omitted).
The “[flactual allegations must be enough to raisght to relief above the speculative level,”
and to cross the “line from conceivable to plausiblig.’at 555, 570.

“A claim has facial plausibility when theahtiff pleads factual content that allows the
court to draw the reasonable inference thatd&fendant is liable fahe misconduct alleged.”

Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 556). However, the
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court is “not bound to accept as true a legalausion couched as a factual allegationd’ at
678 (quotingTwombly 550 U.S. at 555). Simply put, the cbshould assume that well-pleaded
facts are genuine and then determine whethar facts state a plausible claim for relief. at
679.

IV. Discussion.

Section 1983 is a procedural mechanisrmough which constitutionand statutory rights
are enforcedAlbright v. Oliver 510 U.S. 266 (1994).

The legal framework pertaining to action 1983 claim is well established.

‘Section 1983 supplies a péte right of action against a person who, under color

of state law, deprives another of rightcured by the Constitution or by federal

law.” Redondo—-Borges v. U.S. Dep’'t of HU21 F.3d 1, 7 (1st Cir. 2005)

(quotingEvans v. Averyl00 F.3d 1033, 1036 (1st Cir. 1996)). To make out a

viable section 1983 claim, a plaintiff mutow both that the conduct complained

of transpired under éar of state law and that a jplevation of federally secured

rights ensued.

Santiago v. Puerto Ric®55 F.3d 61, 68 (1st Cir. 2011).

The basis for plaintiff's § 1983 claim is tHat was denied access to the courts due to
defendants’ refusal to providenhiwith Massachusetts legal materials while he was confined in
an out-of-state prison. (#11 at Bl¢ alleges he needed the legelterials to research bases on
which to challenge his conviction and the lackr@dterials caused him to rely on his appellate
counsel, who advanced argumentst threre ultimately rejectetd. at 4. Turco presents two
arguments in his motion to dismiss: first, tpé&intiff was not deniedccess to the courts
because he had adequate access to legal ¢oandesecond, plaintiff did not suffer actual

injury caused by Turco, who was not appointetitoposition as the commissioner of the DOC

until April, 2016. (#40 at 6-7.)
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A. Access to the Courts.

Access to the courts is a federal constitutiomgnt that “requires prison authorities to
assist inmates in the preparation and filingnefaningful legal papers by providing prisoners
with adequate law librariesr adequate assistance from persons trained in the Bowrids v.

Smith 430 U.S. 817, 828 (197 ®yerruled on other grounds, Lewis v. Casel8 U.S. 343

(1996) (emphasis added). Bounds the Court “noted that whiladequate law libraries are one
constitutionally acceptable method to assure meaningful access to the courts, our decision here . .
. does not foreclose alternative means to achieve that ¢ghadt’830. Inmates who are housed
out of state and are refused |egeaterials from the state in wdh they were convicted are not
denied their constitutional right atccess to the courts if theyegrovided with legal assistance.
Blake v. Berman877 F.2d 145, 148 (1st Cir. 1989) (holdihgt a Massachusetts state prisoner
confined in a Kansas prison was not denied actethe courts, despite his lack of access to
Massachusetts legal materials, because dabeess to a law schadinical program)figgott

v. DennehyCiv. A. No. 05cv10702-NG, 2008 WL 224685t *5 (D. Mass. May 29, 2008)

(“the due process right of access to the courslésjuately safeguarded when the prisoner is
receiving adequate assistance from a lawyengael not also have asseto an adequate law
library”); Hannon v. Allen241 F. Supp. 2d 71, 77 (D. Mass. 2003) (“If it is less expensive and
more efficient to provide out-of-&te prisoners with legal assistarrather than legal materials,
prison authorities are free to meet their responsibilities in this fashigarjis v. Comm’r of

Corr., 409 Mass 472, 480 (1991) (holding that lackodess to the courts could not be proven
solely by lack of access to Massachusetts legtdmais because the out-of-state prisoner did not

allege he was also denied legal assisé from persons trained in the law).



Case 1:16-cv-11894-LTS Document 42 Filed 07/26/17 Page 6 of 10

Plaintiff alleges he requested repeatedlysbéachusetts legal materials, case law, and
court rules from the DOC and that his requestewefused. (#11 at 3-6.) However, he does not
allege that he was denied accessounsel or legal assistan€#. Messere v. Fajir752 F. Supp.
48, 49-50 (D. Mass. 1990) (finding a plaintiff who gkl lack of access to state legal materials
andthat he was denied appointmeficounsel was denied accesshe courts). Here, plaintiff
was represented by counsel in his underlying criminal sageDiaz 448 Mass. at 287, and was
represented by counsel on appediere he claimed ineffective astsince of counsel at the trial
level. The SJC, denying the appeal, held pheantiff's trial counsel had been effectivgeeid.
at 289.

Plaintiff contends that there exists a pot@ntonflict of interest with respect to his
counsel, but alleges no facts thatuld make it faciallyplausible that hevas denied adequate
legal assistanc&eeAshcroff 556 U.S. at 678ounds 430 U.S. at 8284annon 241 F. Supp.
2d at 77-78. It is unclear from the amended compiahether Diaz is carerned with a potential
conflict of interest with his trial or appelladé¢torney. To the extent Diaz asserts a conflict of
interest with his trial attorney, he fails to alldye appellate attorney was inadequate to assist
him in pursuing such a claim on appeal. If Diaz is alleging a conflict of interest with his appellate
attorney, he fails to assertthhe was denied access tolbobunsel and legal materials.
Moreover, Diaz fails to allege that the potent@hfiict of interest hinderetis ability to bring a
non-frivolous claim. Such bald allegations must fagéeHannon v. Beard979 F. Supp. 2d 136,
140 (D. Mass. 2013) (holding thatapttiffs did not plead facts Udficient to demonstrate that
defendants actually impeded or frustrated a non-frivolous claim” because “[m]ost of the
complaints [made] general allegations thaaae or claim was ooald be affected by the

defendants’ actions thfell] short of what Fed. R. Civ. P. 8 requires”).
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B. Actual Injury Caused by Lack of Access to the Courts.

Apart from alleging he was denied accesbdth legal materials and adequate legal
assistance, which plaintiff failed to do, plafhthust show “actual injury” by going “one step
further and demonstrat[ing] that the allegbdrscomings in the library or legal assistance
program hindered his efforts to pursue a legal clairawis v. Caseys18 U.S. 343, 351 (1996);
Piggott 2008 WL 2246652, at *5. Plaifitmust “‘demonstrate that nonfrivolous legal claim
had been frustrated or was being impededadhnon 241 F. Supp. 2d at 74 (quotihgwis 518
U.S. at 353).

Plaintiff alleges the injury that resultérom the refusal to provide him with
Massachusetts legal materials iatthe was subject to his app&tl@ounsel’s decision to bring
his ineffective assistance claim dimect appeal, rather than movifay a new trial. (#11 at 4.) In
its denial of Diaz’s appeal, ttf®IC explained that an ineffeaiassistance claim is in its
“weakest form™ when brought on direct appeal besmtfit is bereft of any explanation by trial
counsel for his actions and sugtys of strategy contrived bydefendant viewing the case with
hindsight.” Diaz, 448 Mass. at 289 (quoti@ommonwealth v. Peloquid37 Mass. 204, 210 n.
5 (2002)); (#11 at 4.) The SJC wemnt to explain that “[ijn moshstances, the record on direct
appeal is inadequate to consider the claimrdfore . . . this court . . . normally do[es] not
entertain ineffective assisteg claims on direct appeaDiaz, 448 Mass. at 28%However, the
SJC found that Diaz’s claim met the “narrow exemp' to this general presumption because its

factual basis “appear[ed] inghstably on the trial recordld. (internal citéion and quotation
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marks omitted). Accordingly, plaintiff fails testablish any injury because the SJC fully
considered and ruled on his claim, halglthat his trial cunsel was effectivéSeeid.

C. Turco’'s Connection to thAlleged Violation.

Turco was appointed as Commaser of the DOC in April, 2016&ee Janosky v. Mass.
P’ship for Corr. Health, et aJ.No. 15-CV-12929-IT, 2017 WL 1164490 (#75 at 1 n. 1) (D.
Mass. Mar. 28, 2017)ee also id(#66 at 1 n. 13.Plaintiff contends tht the Commissioner of
the DOC understands that the DOC has the constitutional duty to provide inmates access to the
courts. (#11 at 3.) However, phiff fails to allege any partidarized facts against Turco in
regard to Diaz’s denial of access to the coditte only allegation in the amended complaint that
temporally connects plaintiff’'s claims to Turgohis capacity as the Commissioner of the DOC
is that Diaz has attempted “till this day”abtain Massachusetts legal materials, i.e., that
plaintiff was denied materials while Turco held his posit®ee#11 at 4. This single allegation
is not enough to establish liability. There aceallegations against Turco in his individual

capacity? The only allegations are those against irhis role as Commissioner of the DOC,

3 Plaintiff also fails to show actual injury resulting from his conflict of interest claim because he does not
allege facts to support that contention and has not demonstrated that he was hindered from bringing a
non-frivolous claim due to any conflict of intereSee suprgp. 5-6.

“ Courts are entitled to take judicialtiv@ of records in other relevant casgsS. v. Mercadp412 F.3d
243, 247 (1st Cir. 2005).

® This case presents a unique scenario. The claimssagiaé DOC as a named defendant were deemed to
have been withdrawn. (#15 at 3.) However, throughout the amended complaint, plaintiff fails to allege
wrongdoing on the part of any specific individual andeheasserts that the DOC or “department” is the
entity that refused to provide him with legal materi&lse#11. While Turco is named as a defendant, it
must be in his official capacity as the Commissiafehe DOC; in other words, Diaz is suing the DOC.
“In addition to barring suits against the DOC itselg Eeventh Amendment alshields state officials

from being sued for damages in their official capaciti8gpulveda v. UMass Corr. Health Cai&0 F.

Supp. 3d 371, 396 (D. Mass. 2016)(citRgdondo—Borges v. U.S. Dep’t of Hous. & Urban Dé21

F.3d 1, 7 (1st Cir. 2005)Riley v. O'Brien No. CV 16-11064-LTS, 2016 W8679258, at *13 (D. Mass.
Sept. 2, 2016) (“The Eleventh Amendment [. . .] extends to confer immunity from suit upon state officials
when ‘the state is the real substantial party irr@sg’ that is, when ‘the judgment sought would expend
itself on the public treasury . . ., or interfere with the public administration. . . .”) (que¢inghurst

8
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which are insufficient in the coatt of 8 1983. “It is well-establiskehat ‘only those individuals
who participated in the conduct thaprived the plaintt of his rights can be held liable™ under
8 1983 .Velez-Rivera v. Agosto-Alice437 F.3d 145, 156 (1st Cir. 2006) (quotdgpero-
Rivera v. Fagundo414 F.3d 124, 129 (1st Cir. 2005)). Evepldintiff successfully alleged that
he was deprived of adequate legal assistaneebhas Massachusetts légaaterials, he has not
alleged sufficient facts to demonstrate that Tyradicipated individuallyn the deprivation of
Diaz’s rights or that Turco, as commissioner, had knowledge of such cér8zeRounds 430
U.S. at 828Velez-Rivera437 F.3d at 156.
V. Conclusion.

For all of the reasons stated, | RECOMMEMiat Defendant Turco’s Motion to Dismiss

(#39) be ALLOWED.

VI. Review by Distict Court Judge.

The parties are hereby adwdshat any party who objecdts this recommendation must
file specific written objections wh the Clerk of this Court withiti4 days of the party’s receipt
of this Report and Recommendation. The objectinast specifically identif the portion of the
recommendation to which objections are mande state the basis for such objections. The
parties are further advised thae¢ tbnited States Court of Appedds this Circuit has repeatedly
indicated that failure to comply with Rule 72(Bed. R. Civ. P., shall preclude further appellate
review. See Keating v. Secretan§ Health & Human Servs848 F.2d 271 (1st Cir. 1988);

United States v. Emiliano Valencia-Copéeté2 F.2d 4 (1st Cir. 1986cott v. Schweiker02

State Sch. & Hosp465 U.S. 89, 101-102, n. 11 (1984)). Thus, any claim for monetary damages by Diaz
is barred by sovereign immunity.

% Diaz has not alleged adequately arolaif supervisory likility under § 1983See Ramirez-Lluveras v.
Rivera-Merced759 F.3d 10, 19 (1st Cir. 2014).
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F.2d 13, 14 (1st Cir. 1983)nited States v. Vegé78 F.2d 376, 378-379 (1st Cir. 198R#rk
Motor Mart, Inc. v. Ford Motor C0.616 F.2d 603 (1st Cir. 198®ee also Thomas v. Ara74
U.S. 140 (1985).

/s I M. Page Kelley

M. Page Kelley
July 26,2017 UnitedStatedViagistrateJudge
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