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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DARNELL E. WILLIAMS and
YESSENIA M. TAVERAS

Plaintiffs,
V. Civil No. 16-11949-TS
ELISABETH DEVOS'in her official
capacity as Secretary of the U.S.
Department of Education

Defendant

~— N N N N

ORDER ONMOTIONS FOR JUDGMENT

October 24, 2018
SOROKIN, J.

This case allegebatthe Secretary of Education (“the Secretarytyproperly certified
thestudent loan debtof plaintiffs Darnell Williams and Yessenia Taveras as legally enforceable
for purposes of referral to the UBepartment of the TreasusyTreasury Offset Program
(“TOP’). Doc. No. 5. In January 2017, the Seary moved to dismiss the case for lack of
jurisdiction, arguinginter alig thatthe plaintiffs’ claims are barred for failure to exhawstd
thatTaveras'sclaims should be dismissed as unripe. Doc. Nos. 18, 19. Williams and Taveras
opposed, Doc. No. 22, and the Attorney General of Massachudatisa Healeyfiled an
amicus brief in support of the opposition, Doc. No. 29. The Court allowed the Secretargis moti
insofar as thémended Complaint, Doc. No. 5, sought injunctive relief or relief on behalf of

persons other than Williams and Taveras and denied the motion in all other respects pending

1 SeeFed. R. Civ. P. 25(d) (providing for automatic substitution of successor to public yfficial
1
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filing of the administrative record. Doc. No. 35. Thecretary filed thadministrative record on
November 17, 2017. Doc. No. 43 he plaintiffs subsequently filed a document from Attorney
General Healethatwas in the Secretary’s possession when she certifiqaaimtiffs’ debtsfor
Treasury offseind moved to include it in the administrative record. Docs. No. 47-Noié.
before the Court are thegies’ crosamotions for judgment on the record. Doc. Nos. 67, 80.

l. BACKGROUND

A. Facts

Thenow-defunct Corinthian Collegeas a largefor-profit company thatormally
operated post-secondary schools around the country, incladergst Institute in Massachusetts
(“Everest”).Doc. Na 81 at 4; 81 Fed. Reg. 39,330, 39,335 (June 16, 28&6prdingto
Attorney General Healeyetween 207 and 2015, Corinthian College ran Everest, offering
courses in medical admistration, medical insurance billing and coding, dentistry, and massage
therapy. Doc. No. 47-1 at 3. Also accordingAttorney General Healeyorinthian marketed
Everest to individuals who were unable to afford its programs, and as a result, tingjeaist
of students who attended Everest borrowed money from the federal governmentitledér T
of the Higher Education Act of 1965 (“Title IV”)d. As of June 30, 2010, 89 8rcentof
Corinthian’s revenue came from Title IV loamd. at 4.In 2011, he Massachusetts Attorney
General’s Officanitiated an investigation of CorinthianEverest campusekl.

Plaintiffs Williams and Taveras are two former Corinthian students. Willidi@sded

the Massage Therapy Program at Everest fstarch 29, 20110 December 28, 201Doc. Na

2 The administrative record, Doc. No. 43, will be cited AdR:,” using the page numbers
assigned by the agency tlagapear in the lower rightand corner of each page.
3 Except as noted otherwise, these facts are undisputed.



22-3 13; Doc. No. 29-1 at 12; A.Rat513# Taveras enrolled in the Medical Assistant Program
at Everest on October 28, 2010 and graduated on July 14, 2011. Doc. No. 29-1 at 12; Doc. No.
22-2 1 3. To pay for therespectiveprograns, Williams andTaveras eachbtained nearly
$10,000 in federal student loans through the Department of Education (“Education’at -R.
9, 509-11, 53341; Doc. No. 19-2 1 #45.
Both plaintiffsdefaulted ortheir student loans in the fall of 2014. A.R. at 488, 814~
15. Both sets dbans werehen transferred to the Education’s debt collection thiait winter
A.R.at509-11, 813-15. Then, in August 2015, Education seathplaintiff an identical notice
(“the notice”)of its intent torefer their dets to theTOP. A.R. 496-95, 79398; Doc. No. 19-2
1 12, 17 Thenoticestated
The U.S. Department of Education (ED) holds one or more past due, legally
enforceable, defaulted student loans or grant claims for which you are responsible
.. . ED will refer your debt to the U.S. Department of the Treasury (Treasury),
unless you pay this debt in full, make satisfactory arrangement to repasnaker
a timely, valid objection to enforcement of the debt. ED will request tleatstry
deduct the amount of this debt . . . from any payment streams authorized by law
. ... These payment streams . . . include . . . Federal and/or State income tax
refundsl.]

A.R. at 797.

The noticeadvisedin bold, underlined text thaiNeither [Education] nor Treasury

[would] provide an additional notice and opportunity to review records or to object to

4 There is some discrepancy in the record as to whether Williams graduateddvewifrom
EverestConpareA.R. at 513 (the Secretary’s records listing Williams’s “Withdrawal Dase” a
December 28, 2011yith Doc. No. 291 at 12 (the Massachusetts Attorney General’'s Office’s
records listing Williams’s graduation date as December 28, 2011). Willianadfithgvit before

this Court, has stated that hggdduatedvith a certificate in Massage Therapy in December
2011.” Doc. No. 22-3 3 (emphasis added).

® Through TOP, the Department of the Treasury (“Treasury”) may colldebtowed to an

agency by reducomthe amount of the debtor’s tax refunds, if owed, by an amount equal to their
debt and then paying that amount to the agegeg31 U.S.C. § 3701(a)(1) (defining
“administrative offset”); 31 C.F.R. § 285.2(a) (defining “tax refund offset”).
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collection of [the] debt beforea Treasury offset.” Id. (emphasis in original). The notices

informedWilliams and Taverasf theirrights with respect to the proposed offset, including the
rights to review documents, object to the amount or existence of the debt, seek review by
Education of such objections, and have a lawyer represent them in exercisinghteiid.

With respect to the righo object, the noticeadvised Williamsand Tavera of various

objections they could make, including:
1) “The debt is not past due at this time;”
2) “The debt is not legally enforceable against you at this time because, faplexa

you have filed bankruptcy and your case is still pending; the debt was distharge

in a past bankruptcy; the loan was canceled for the death or disability;”

3) “The School owed you a refund for the period for which the loan was made, but

did not pay the refund, or paid only part of the refuraahd

4) “The school you attended closed during the period for which the loan was made,

or you did not have a high school diploma or GED and the school improperly

determined tht you could benefit from its training.”
Id. This list identifies grounds that falutside the scope of ttf8ecretary’s interpretation ot
legally enforceablé but deesnot specifically referencehe “borrower defense” defined in 34
C.F.R. 8 685.206(c), which is discussed further below. The objections listed are not defined as
exclusive.

The notices admonishedat “[tjo have [Education] review your objections to the
collection of the debt(s), you must make a written request for reviewnv@shdays othe date
of the Debt Statemeiitid., but they also providetthat a review of certification for offsebuld
be obtained even if a person “misq[@te deadlines in [the] Noticeid. at 798. The notices did
not elaborate othe circumstancasnder which Education would consider a late notice.
However, the noticefsirther statd that,onceEducation certifies debt to Treasury for offset,

Education will not withdraw that request, even if a defense to repayment is sabftuittil [the

person objecting] prove[shat the debt is not legalgnforceableor not past-dué.ld. The



notices additionally providethat, ifa borrower presentsritten objections to repayment,
Education wll send “a written decision explaining whethgducaton] will collect the debt in
whole or in part, the reasons why, and the amount to be colleatetf the borrowerdisagrees
with Education’sdecision the borrowemay have the “decision reviewed by bringing a lawsuit
in Federal district coust Id.

Additionally, attached teachnoticewasa “Requestdr Review’ form. Thoseforms
stated “If you object to offset against your . . . tax refunds . . . gaouse this form[.]’ld. at
795. The forms included a list of objections to offset, advising the debtor to check “the
objections that apply.ld. The listincluded the same objectiodsscribedvithin the noticesas
well asthe followingadditional objections

1) “I do not owe the full amount shown because | repaid some or all of thig|loan

2) “lI am making payments on this loan as required under the repayment agreement |
reached with the holder of the loan[;]”

3) “l am totally and permanently disabled[;]”

4) “This is not my Social Security Number, and | do not owe this loan[;]”

5) “I believe that [the school] without my permission signed my name on the loan
application[;]"and

6) a catchall, “I believe that this loan is not an enforceable 8l@bthe amount
stated for the reason explained in the attached letter . . . (for example, th@foan w

® During the hearing, counsel for the Secretary urged the Court to construe atdshidha
“legally enforceable” for purposes of 31 C.F§85.2(d), which enumerates the criterion for
referral of a debt to TOP, to include only those debts kgl bars to colletion—i.e., bars to
collection created by statute or Court stay. The meaning given to “not aneaffierdebt” in the
Secretary’s form is broader than this construction. The sole specifigpkxprovided in the

form of “not an enforceable debt” ighe lban was obtained by another person through the crime
of theft of your identity,” which is not a bar to collection created by statute, Guaiet, or
regulation, but rather a defense that could be asserted in Court as a defers$eeggiment of

a loan.More generally, the form invites objection based upon “any other reason not listed,” a
ground nowhere limited by the “legally enforceable” definition. The laggun the Secretary’s
form is also different from that in her regulation, as the regulatiensréolegal enforceability,
see3l C.F.R. § 285.2(d) (emphasis added), whereas the form refers only to enforceab#ity mor
generally. For this reason, and the further reason that thealhtdbe suggests identifying “any
other reason,” the Court consgs the catclall as encouraging the submission of objections such
as a borrower defense rather than merely legal bars to collection.
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obtained by another person through the crime of theft of your identity, or any
other reason not listed above).”

Id. at 79596. The objections listed dhe review formlike the objections recited in the notice
of proposed offset, do ngpecificallyreference théborrower defensedefined in 34 C.F.R.
8 685.206(c), although the form does include a calicbategorywhich suggestsubmitting
“any other reasan

The65-day window to file a request for review, as described in the notices recgived b
Williams and Taveras, expired mid-October2015. Neither filed an objection prior to the
deadline. On November 30, 2015, after the 65-day windowdforeEducation’scertification
of the plaintiffs’ debts Attorney General Healewrote to theSecretaryDoc. No. 29 at 1She
had been investigating Corinthian for three years. Doc. No. 47-1 at 4. Based on the evidence
gathered duringhe investigation, she found “Corinthian engaged in a pattern of unfair and
deceptive conduct in violation of Massachusetts consumer protections laws,” and, on April 3,
2014,shefiled a lawsuit against Corinthian in Suffolk Superior Caurtbehalf of alEverest
studentsld. The action was stayed while Corinthian was in bankruptcy proceedings and so, at
the time ofAttorney General Healéywriting to the Secretary, was still ongoird.

In this writingto the Secretary, whichttorney General Healegalls a “defense to
repayment” applicatioti'the DTR”),” sherequestedthe immediate discharge” of federal
student loans taken in connection with Everest, “full refunds to borrowers of amounts paid on the
loans and the reversal of negative creelitorting” Doc. No. 47-1 at 3. In support of her request,

Attorney General Healegttachedexhibits with information from former Everest studemdsat

" The Court refers to Attorney General Healey's writing using the nameasiegtlie document
in her amicus brief before the CouseeDoc. No. 29.
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6. Among those are Exhibits 3 and 4, which arefieetioe Court either under seal or in redacted
form.

Exhibit 3 to the DTRs a collection ofover 30separate documenesach concerning one
specific former Everest stude@eeDoc. No. 93 TheseDTR formssubmitted by Attorney
General Healeyere not completed versions of Education’s request for review form attached to
its noticeof possible offsetdowever,the submitted forms did includas to each student, dates
of enrollment, contact and identifying information (includiraci&l Securitynumber$, a list of
deceptive practices of Everest with checkmarks next to those practicedltieatced the
specific student’s decision to attend, and the student’s signituféeyalso included, as to
each student, signed authorizationAdiorney General Healelp access informatn regarding
the status of the studentsan(s) and to act othe student'®ehalf.ld. Regarding the Exhibit 3
students, the DTR requestinit Education “review [the] individual proffers [in Exhibit 3], as
supplemented by [Attorney General Healey’s] submission, and prompthadigcthe
applicants’ federal student loans.” Doc. No. 47-1 at 6. Exhibit 3 does not contain forms from
Taverasor Williams.

Williams and Taveraappear in Exhibit 4, which contains information abamut
additional 7,20@verest students the form ofa spreadsheet with a otiee entryfor each
student. Doc. No. 47-1 at 6, Doc. No. 29-1 atHach entry includethe student'siame, dates
of enrollment, contact information, and programs attended. Doc. No. 29-1 at léhtfiesdo
not include the studési Social Scurity numbers, nor do they include statements from the

students as to how th&yerepersonally influenced by Corinthian’s illegal condudt.Attorney

8 Attorney General Healey provided Exhibit 3 to the Secretary pursuant to ac@oimt@rest
Agreement thatievented its disclosure. Doc. No. 93. Because Exhibit 3 is replete with former
students’ personally identifiable information, the Secretary filed i thié Court under sedd.
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General Healegid not submit signed forms from the studehtt appeaon Exhibit 4.Attorney
General Healeyequestedn the DTR thaEducation “provide a swift, wholesale, and automatic
discharge’of the federal student loans of all Everest students in Massachusetts (prgsaumabl
potentially larger group than the students listed on Exfh)bihcluding the 7,200 students shown
in Exhibit 4 Doc. No. 47-1 at 6. In a footnotéttorney General Healegisostated:

Given the enclosed evidence of widespread abuse, it is important that the

Department of Education automatically discharge the laain<Corinthians

Massachusetts borrowers, and not require borrowers to submit individual

applications. It is well beyond the resources of borrowers to investigate cohort

placement rates or aggregate witness statements. Navigating defense t@népaym
applications and gathering associated required documentation can also present
significant hurdles, particularly in the case of a closed school liketb@n. If the

Department cannot create an automatic discharge process, we urge the Department

to put measures in place to assist borrowers in asserting their individual defense t

repayment, as part of the debt collection process.
Id. at 6n.5.

At the time Attorney General Healesubmitted the DTRand at the time the Secretary
sent the notices to Williams and Tass), the Secretary had a regulation providing that “in any
proceeding to collect on a Direct Loan, the borrower may assert as a def@nseragayment,
any act or omission of the school attended by the student that would give rise te afGai®n
against the school undergigable Statéaw,” which “proceedings include . . . [tjax refund
offset proceedings.”34 C.F.R. 8 685.206(c)ihena borrowerdefenseclaimis successiuthe
Secretarymust “notif[y] the borrower that the borrower is relieved of the obligation to ralbay

or part of [her] loan[.]'1d. at § 685.206(c)(2Y. The ndices sent tWilliams and Taveradid not

referto this regulation.

® The contracts that Williams and Taveras signed to receive federal shatenalso provided:
“[Y]ou [the borrower] may assert, as a defense against collection of yoyrthzd the school did
something wrong or failed to do something that it should have done[.]” A.R. at 7.
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In the DTR, Attorney Genat Healeycited specificallythis regulationandassertedhat
relief wasdue undeit for each of the three described categories of Evetedents (students
listed on Exhibit 3, students listed on Exhibia#d all students in Massachusekistause
Corinthian had violated Massachusetts consumer protectiontlawvsby‘providing Everest
MA students with defenses to repayment of their student loans.” Doc. Naa47-3he then
detailed—in a nearly60-page discussion—the ways Corinthian hathtedMassachusettiaws
and deceived Everest studer@se generallfpoc. No. 47-1For instance, @ording to thdd TR,
Corinthian misrepresentets in-field placementatesat Everest, which Corinthian advertised as
“often in excess of 70%,” icat 3,whenactual infield placement rates wees low a0 to 40
percent depending on the program ad24. The document also describ€drinthian’s
misrepresentation of the quality cdireer serviceandquality and type of classroom instruction
at EverestFor example in promotional material, Corinthian promised “programs specifically
designed to provide hands-on training” but, in reality, most training at Everesselaatight
instruction from workbooks.Id. at 3. And, although Corinthian promised “exp&ced
instructors” with “industryspecific expertise,” instructors were “unqualified, uninforgreatt
unconcerned with teachirigd. at 38-39. “Many instructors were from temp agencies and some
never taught in a classroom beforkl” In addition, Corinthian advertised its “professioleaiel
standards for conduct and behavior” and “inspirational classroom discussions,” butsstudent

instead found the school environment to béréa-for-all,” “unprofessional,” and “neglectful.”
Id. at 40-41. Students reported “serious problems of drug use and violence” at Bdeeds42.
The document citethese practiceand others as establishing violations of the Massachusetts

Consumer Protection Add. at 7.



Onor about December 9, 2015, withdwving yetresponeéd in writingto Attorney
General HealeytheSecretary certified thglaintiffs’ debts to Treasury faollection by offset.
A.R. at 532, 833The administrative record before the Court constitutes the entire recoed of th
decision to certify the plainfg’ debts for collection by feasury offset. That record dosst
include anyportion of the DTRanyreference tat, or anyinformationprovidedin it. By
affidavit, Education says considered Exhibit 3—but not Exhibit 4—tife DTR “to constitute
applications for Borrower Defense discharge.” Doc. No.55#14.1° Accordingly, “Education
did not consider Plaintiffs Williams and Taveras as having applied for Borrogfenge
discharge in connection with [the DTRIH. 1 15.The administrative recordcludes no
suggestion that the Secretary rendered a decision on the merits of the tiefepagment
asserted by Attorney General Healey's letter on behalf of Williams aretdav

On January 8, 2016, Education respondeéittorney General Healeip atwo-page
letter, acknowledging receipt and careful review of the DTR and its attachmentdN®d@3-1.
In the response, Education requested additional information about Corinthian’s johegriaice
rates and corroborating documentation of Corinthian’getlanisrepresentations in its
advertising materialdd. at 2-3. Education also affirmed it@mmitment “to providing a fair,
transparent, and efficient process for debt relief for all students who bievbave been
defrauded by their colleges” and anticipation of “receipt of the [additional rexptied]
information [fromAttorney General Healg¢y . . and . . . working withAttorney General
Healey] for the benefit of Massachusetts studemds 4t 3. Education, in this response, did not

address whether it viewed the DTR as a request for review or borrower defielese84C.F.R.

10 Education has indicated that at least one student whose information appeared irBEthibit
the DTR has received the requested reldeic. No. 551 17.
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§685.206(c) on behalf of the students named in Exhibits 3 or 4 of the DTR, nbretjdest
clarification Nowherein the response letter did Education reject or even acknowhtiymey
General Heal€yg request that Education discharge the Corinthian loan debts of the students
listed on Exhibit 4vithout requiring each student initiate personally a borrower defemo
repayment proceeding complete with individual submission of evidence.

Without further correspondence witttorney General Healelt on April 27, 2016,
EducationseizedWilliams’s tax refund in an amount of $1,2@3R. at523, and, on May 25,
2016,it seizedTaveras'sax refund in an amount of $4,999, A.R. at 8182

On June 3, 201&fter the Secretargertified Taveras'sdebt for collection by offset,
Taveragpersonally submitted a borrower defenkem. A.R. at 83438; Doc. No. 19-2 { 20.
Following this submission, on October 26, 2016, the Secretary suspended cadletitinson
Taveras'sdebt. Doc. No. 19-2  20averas’s debt remains certified and, more thanyears
post-submission, her borrower defense claim remains pending. Doc. No. 19-Zla¢ 2&ord
is devoid of anything suggesting either that Education has taken any action towvdiagde
Taveras’s claim or that there is a predictable timeline for when a decision wathdered.

In June 2016, in the lawsuit Attorney General Healey brought on behalf of all Everest
studentsthe Suffolk Superior Court issued a judgment against Corinthian. In August 2016,

ordered restitution in an amount of $67,333,091—equal to “the total of all monies acquired by

1 The Court ordered the Secretary to filmy response® [Attorney General Healey's] letter by
Defendant.” Doc. No. 89 (emphasis added). She filed only the January 8, 201 & ésfxvc.

No. 93.

12 Taveras filed her taxes jointly with her spouse; the tax refund seized masheax refund.
Doc. No. 19-1 8. Because the Internal Revenue Service found Taveras’s husband was an
“injured spouse” entitled to “innocent spouse” relgde26 U.S.C. § 6015, in October 2016,
Treasury returned the full amount of the seized refund to Taveras and her husband328R. at
19, 821.
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[Corinthian] from graduates enrolling in [Everest] during the period July 1, 2006 thioung
30, 2014.” Doc. No. 29-1 at 2, 10.

B. The Reqgulatory Scheme

Whena person defaults on a loan owed to a federal agency, United States law permits
collection of that debt through a variety of means, including tax refund offset. 31 U.S.C.

8§ 3720A(a). Collection by offset is conducted throd@P. 31 C.F.R. § 285.5. Magecythat is
owed a debinay refer a “pastiue, legally enforceable debt” to TOP. 31 U.S.C. § 3720A(a).
Upon receiving such a referral, the Secretary of the Treasury retiecasmount of the
defaulter’s tax refund, if owed, by an amount equal to his tkelt 3720A(c). The Secretary of
theTreasury then pays that amounthe teferring agencyd.

Treasury has established regulations that govern what must be done before aydsdt m
referred to TOPBefore an agency may refer a debg agency mustnier alia (1) notify the
person incurring the debt of the agency’s intent to collect the debt by tax refaset(8jfallow
the person an opportunity for a review of the agesecision to certify the debt; (3) allow the
person to present evidence that the debt is not past due or not legally enfo(dgablesider
“anyevidence presented by [the] person;” and (5) determine that the debt is past cgakiyd |
enforceable31 U.S.C. 88 3716(a)(3), 3720A(b); 31 C.F.R. § 285.2()Yemphasis addedlor
the purposes of TOP, Treasury has defifpesgtdue”and “legally enforceablefiarrowly. A
debt that is “past due” is one that “has not been paid by the date specified in thesaigétrady’
written demand for payment, or applicable agreement or instrument[,H dalt is‘legally
enforceablé when“there has been a final agency determination that the debt, in the amount
stated, is due, and there are no legal bars to collection by offs€@.FR. §285.5(b).The

regulation does not define gal bar” butstates that such debts “include, but are not limited to,
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debts subject to the automatic stay in bankruptcy proceedings or debts covargdtoye that
prohibits collection of such debt by offset.” Id.

Treasury’s regulations do not limit agency from considering other defenses to
collection prior to certificationln fact, Congresbkas requiredhe Secretary‘[n]otwithstanding
any other provision of Federal or State law,” to “specify in regulations whistoaomissions
of an institution of higher education a borrower may assert as a defense to repayment of a loan.”
20 U.S.C. § 1087e(h). The Secretary’s regulation proviftinthe assertiom tax refund offset
proceeding®f “any act or omission of the school . . . that would givetdsecause of action
against the school under applicable State”l&4 C.F.R. § 685.206(c)(1), was issued pursuant to
this statutory duty?®

Anotherset of regulations more specifically goveoollectionby tax refund offset of
debt owed to Education. 34 C.F.R. 88 30.24, 30.33. The Secretary’s regulations require that she
allow a debtor 65 days from the date notice is provided to the debtor of the Secretany’ti
collect by offset to request a review by Educatibthe existence, amount, enforceability, or
pastdue status of the debt. 34 C.F.R. 8 30.33. Per the Secretary’s regulations, a request for
review must identify “the debtor and the particular debt, including the debtor’'s Seciatity
number and the program wrdwvhich the debt arose” as well@s “explanation of the reasons
the debtor believes that the notice the debtor received . . . inaccurately stdtetsaoy
conclusions relating to the debt.” 34 C.F.R. 8§ 30.24(a)—(b). Once a request for review is

submitted, the Secretary, must “[r]eview[] the documents submitted by bber dad other

13 The Secretary’s regulations also provide grounds for discharge of a loan obligatiuding
death, total and permanent disability, bankruptcy, closed school, false deshficepaid
refunds, participation in loan forgiveness program, and September 11 survivor disGdarg
C.F.R. 8685.212.
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relevant evidence” and then “[n]otif[y] the debtor in writing of [her] decisigaréing the

issues identified . . . and, if appropriate, the question of waiver olfethig’|d. at§ 30.24(e).
Although the Secretary’s own regulations provide that a debtor, who does not otherwiae have
request pending with Education, “mdis¢ a request for review by . . . [s]ixty five days after the
date of the notice[,] ” 34 C.F.R. § 30.33(d)(1), the notice that a debtor receives of impending
offsetstatesYou [the debtor] may obtain documents, a review, or a hearing . . . even if you
miss the deadlines in this notic&’R. at 798. At the July 27, 2018, hearing, counsel for the
Secretary affirmethat it is Education’s practice to considequests for reviewubmitted after
the65-day window. Doc. No. 97 at 9-10.

Il. LEGAL STANDARD

In the administrative law context, “a motion for summary judgment is simply a véticle
tee up a case for judicial review and, thus, an inquiring court must review an agganynot to
determine whether a dispute of fact remains but, rather, to determine whethgenhcy action

was arbitrary and capriciousBoston Redevelopment Auth. v. NaPark Serv,. 838 F.3d 42, 47

(1st Cir. 2016). This standard of review is “a narrow one,” Marsh Wé&turalRes. Council,

490 U.S. 360, 378 (1989), and a “cogrnot to substitute its judgment for that of dggency,

Motor Vehicle Mfrs. Asah of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43

(1983). ‘Because the [Administrative Procedure A&PA”) | standard affords great deference
to agency decisionaking and because [agen@&gdtion is presumed valid, judicial review, even

at the summary judgment stage, is narfossociated Fisheries of Maine, Inc. v. Dglég7

F.3d 104, 109 (1st Cir. 199 Nevertheless, courts should not automaticallfedé& an agency
without “carefully reviewing the record and satisfying themselves that the agasayade a

reasoned decisichMarsh 490 U.S. at 378.
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[I. DISCUSSION

A. Ripenessind Mootness

The Secretargrgues, as to Taveras only, that her claim is moot because her tax refund
was returned, for reasons unrelated to the litigation, and her debt is no longer ic@&oten
because of her pendithgrrower defense applicatiolm the alternative, the Seetary argues that
Taveras’s claim is not yet ripe because she has a pdoalirggver defense which has not yet
been adjudicated.

Taveras’s claim is not moothe Secretarpcknowledges that “[wlhen Education
receives a borrower defense to the collectiba loan through TOP, thooses to remove the
loan from ‘active’ certification . . . But this practice, which is not mandated by any statute or
regulation, is purely a matter of administrative discreti@ot. No. 87 at 5The notice that
Taveras reeived explained:

You may obtain documents, a review, or a hearing . . . even if you miss the deadlines

in this notice. However, if [Education] has already requested Treasury toyaffset

Federal and/or State tax refunds and other payments, [Educailiorgt withdraw

the request until you prove that the debt was not legally enforceable or not past

due.

A.R. at 495, 798. Accordingly, althou@laveras’s debt is currently “inactive,” the debt remains
certified. A.R. at 8271t is the certification desion that Taveras has challenged, and the relief
she seeks is the Court’s declaration that the agency’s decision in the fae®dRkiolatedthe

APA. That challenge is not mbbecause the relief she seeks remains availableC&apbell

Ewald Co. vGomez 136 S. Ct. 663, 669 (201&)s revsed(Feb. 9, 2016) (“A case becomes

moot . . . only when it is impossible for a court to grant any effectual relief foréhailing
party.”). Furthermore, Taveras challenges the Secretary’s failure taleotise DTR in

certifying Taveras’s debt for collection. The Secretary has indicated thaidshet @onsider the
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DTR in certifying Taveras’s debt and has submitted nothing suggesting thaitlstensiderit
in evaluatingTaveras’sorrower defense submission.
Taveras’s claim is also ripgR]ipeness turns othe fitness of the issues for judicial

decision and the hardship to the parties of withholding court consideration.” Lincoln, House

v. Dupre, 903 F.2d 845, 847 (1st Cir. 199he agency decisiaio certify Taveras’s debt for
offset represents a final agency decisaod is therefore fit for judicial reviewithout further

factual developmenteeW.R. Grace & Co. v. EPA, 959 F.2d 360, 364 (1st Cir. 1992) (“Under

the ‘fitness for review’ [ripene$snquiry, we consider . . . the degree to which any challenged
agency action is find) . Furthermore, withholding court considerati@presents a present

hardship for Taverasier claim does not allege harm thatwsolly contingent,”"W.R. Grace &

Co.,, 959 F.2d at 36because her debt was certiffed offsetand remains certifiedAlthough

Taveras has an outstanding borrower defense application pending, the application has not been
acted uporsince its filingtwo yearsaga The Secretary has indicatad timeline for when the
application will be acted upon and, unéierreguations, may even ultimately declit@review
Taverass defense because of its late filify[W]hen administrative inaction has precisely the
same impact on the rights of the jies as denial of relief, an agency cannot preclude judicial
review by casting its decision in the form of inaction rather than in the form of andaem¢ng

relief.” Envtl. Def. Fund, Inc. v. Hardin, 428 F.2d 1093, 1099 (D.C. Cir. 1%&8alsd 3B

Charles Alan Wright, Arthur R. Miller & Edward H. Coopé&ederal Practice and Procedére

14 Although the Secretary argues that a debtor may challenge certificationtahes-even

after certificatior—she cites to no statute or regulation supporting her assertion. Doc. No. 87 at
3. Instead she citeshe language of the notice that Williams and Taveras received prior to
certification of their debtsSeeid. (quoting A.R. at 798). Under her regulation, the Secretary
“may declineto provide an opportunity for review.” 32.F.R. §30.24(c) (emphasis adde
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3532.6, at 635 (3d ed. 2008) (“Protracted failure to act also may be subject to review in order to
determine whether action has been wrongfully withheld@dueas’schallenge is therefore
ripe.®

B. Exhaustion

The parties dispute whether exhaustion of Education’s review process is reqtoredabe
borrower may challenge the Secretary’s certification decision in dhetSecretary argues that
plaintiffs did not ‘pursue[] their available administrative remedies to object to the collection of
their debts through offset, or commence[] the borrower defense process,” Doc. No. 81 at 8,
which she argues is a prerequisite to maintaining suit in a district court, Doc. NdL.-87 a
Williams and Taveras deny that any exhaustion requirement applies. Doc. No. 84 at 3.

The purpose of an exhaustion requirement is “to ensure that the agency have additional
opportunities to discover and correct its own errors, and thus . bviieall occasion for

judicial review.” McGee v. United State402 U.S. 479, 484 (1971) (internal quotations

omitted).Such arequirement “afford[s] the parties the full benefit of the agency’s agpeaahd

allowing the agency the first opportunity to correct its own bevidaZariegosPaiz v. Holder,

734 F.3d 57, 63 (1st Cir. 2013). “Although exhaustion of administrative remedies is absolutely

required if explicitly mandated by Congress, courts have more latitude ingiedth

15The Secretary also claims that the Court lacks subject matter jurisdiction toecdhsid

plaintiffs’ claim under the APA because the availability of a remedy uheéekittle Tucker Act,

28 U.S.C. § 1346(a), precludes the application of the AB&5 &J.S.C. 8§ 704allowing judicial
review of agency actiorfdr which there is no other adequate remedy in a §parid because
claims for money damages are not allowed under the APA, 5 U.S.C. § 702 (waiving sovereign
immunity for claims “seeking relfeother than money damaggdHowever, the plaintiffs’ claim

is not for money damages. Rather, Williams and Taveras challenge the $&ctaiare to

consider the DTR in her decision to certify the plaintiffs’ debts for Treasfisgt, seeking as a
remedy only to vacate her decision, not money damages. Accordingly, the Little Aatkdres

not apply, and subject matter jurisdiction exists under the APA.
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exhaustion questionshaen Congress has remained silent,” and in such cases, “the court of first
instance possesses a modicum of discretion to relax the exhaustion requirBoreeia’

Gonzalez v. Seg’of the Navy 109 F.3d 74, 77 (1st Cir. 1997). The Supreme Court has

identified “three broad sets of circumstances in which the interests of the individual weig
heavily against requiring administrative exhaustidinst, where“unreasonable or indefinite

delay threatens unduly to prejudice the subsedu@mging of a judicial actioh secondwhere
“substantial doubt exists about whether the agency is empowered to gramgheéaedress”;

and finally, ‘wWhere there are clear, objectively verifiable indicia of administrativet&ottela

Gonzalez 109 F.3dat 77(quoting_McCarthy v. Madigan, 503 U.S. 140, 14546 (19%1)).
where ‘a claim arises under tPA, courts may not exercise their judicial discretion to require
exhaustion of administrative remedies if the statute and agency rules do natsathiequire

exhaustiori. Trafalgar Capital Assocs., Inc. v. Cuomo, 159 F.3d 21, 36 (1st Cir. 1998) (citing

Darby v. Cisneros, 509 U.S. 137, 153-54 (1993)).

With respect to the plaintiffs’ APA claimhé Secretary argues that her certification
decision is‘not areviewable final agency action” because it “is subject to administrative
process” that the plaintiffs have failed to exhaust. Doc. No. 87 at 4 (emphasis inlorigjha
the APA creates no subcategory oéviewable final agency actios]” within final agency
actions—rather, itrequires exhaustion of administrative remedies bgtalieial reviewof final
agency actiomnly whereexhaustion i®therwiseexplicitly required by statute or rule. 5 U.S.C.

§ 704 see als®arby, 509 U.S. at46 (“limit[ing],” in the APA context, the availability of the

doctrine of exhaustion of administrative remedies to that [application] whicltatioéesor rule
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clearly mandates’3® Here, no statute or regulation required the plaintiffs to exhaust
administrative remaies before bringingnaction for judicial review. Although the Secretary
advances several caghat imposed an exhaustion requiremardctions to challengaebt
collection through Treasury offset, Doc. No. 26 at 3—4, Doc. Nat&-2, each isnapposite
becaus@one involvedan APA challenge to final agency actibrEven if courts may impose an
exhaustion requiremeirt similar circumstancearising in a different context, they “may not
make the exhaustion of further avenues of administragief that the agency may make

available a precondition to securing judicial relief under the APA.” Glob. Téwsets, LLC v.

Town of Rome, 810 F.3d 77, 84 (1st Cir. 2016). Accordingly, the Court firedsplaintiffsare

16 To the extent that the Secretary means to argue that her certification decsioot\wdinal
agency actiorat all, this argument plainly fails. “[F]inality ‘is concerned with whether thgah
decisionmaker has arrived at a definitive position on the issue that inflicts ah aotcrete

injury.” Berkshire Envtl. Action Team, Inc. v. Tennessee Gas Pipeline Co., LLGF.381105,
110-11 (1st Cir. 2017) (quoting Williamson Cty. Reg’l Planning Comm’n v. Hamilton Bank of
Johnson City, 473 U.S. 172, 193 (1985)). “Agency action is considered final when it represents
the culmination of the agency’s decisionmaking process and conclusively detetin@mights

and obligations of the parties with respect to the matters at i$®hede Island v. E.P.A., 378

F.3d 19, 23 (1st Cir. 2004). The Secretary concedes that “there is no question [she] mable a ‘fi
determination’ when she certified” the plaintiffs’ debts for offset. Dax. 8¥ at 4. She thereby
reached “the culmination of [her] decisionmaking process,” and her decisindusively
determine[d]” whether the plaintiffs’ debts would be collected through of$eide Island378

F.3d at 23. Her certification decision was therefore final agency agtibim the meaning of

§ 704.

170Of the nine districtourt cases cited by the Secretarper briefing eight did not involve

APA claims, and neithgrarty to the ninth case, Spencer v. Gen. Servs. Admin., Civ. No. 15-
4813-JLL, 2015 WL 5565812 (D.N.J. Sept. 21, 2015), argued that the challenged agency action
was final.At the July 27, 201&)earing,counsel for the Secretary advanced a temtrict-court
caseput the plaintiff in that case did not “even mention the APA as a possible source of . . .
jurisdiction” nor did heoffer “any documentary evidence of a final agency decisigiConnell

v. Mills, No. 13-15124, 2014 WL 354696, at *4 (E.D. Mich. Jan. 31, 2014).
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entitled to advanctheir APAadion to have the agency’s decision reviewed on the basis of the
administrative recordithoutfirst exhausting available administrative remedfes

Even ifWilliams and Taveras had been required to exhaustCourt findshat any such
requirementvould hare beersatisfiedby Attorney General Healey’s DTR submission to
Education, which invokethe administrative remedy &ducation’s review process such that
Education was required to adjudicate the request, and the Secretary’s subsegsienttdeci
certify the plaintiffs’ debts for collection through offsét.the First Circuit, “an issue is
exhausted when it has been squarely presented to and squarely addressed hgythe age
regardless of which party raised the issue (or, indeed, even if the ageecyiraua sponte).”

MazariegosPaiz, 734 F.3d at 6P laintiffs argue that Attorney General Healey's DTR

submission to Education constituted a borrower defense application that was pendmg¢hieefor
Secretary at the time of her certification decision. Déx. 84 at 6. The Court agree$helDTR
submissiorpresented to the Secretdahe issue of whether the plaintiffs’ borrower defense
precluded the Secretary’s certification of their debts for gftsed he Secretary’subsequent
decision to certify the plaintiffslebts, despiteaving receivedhe DTR submissigrhad the
substantive effect afeterminingthat the plaintiffs’ borrower defense did not prevent
certification.In this circumstance, where the Secretary received the DTR submissioa e
certificationand her decision to certify the plaintiffs’ debts for offset necessajiygted any

borrower defense the submissnesentedher decision squarely addresséthe issueof the

18 Becausano exhaustion requirement applies to the plaintiffs’ APA claim, the Court finds no
justification to impose an exhaustion requirement on their claim under the Deglahadgment
Act (“DJA”) in the absence of a statute or rulattlkxplicitly imposes one. Because the Court
must evaluate the plaintiffs’ APA claim, requiring exhaustion on the DJA clacessarily

cannot “obviate all occasion for judicial review” of the Secretary’s decisioneaxttaustion
doctrine is intended to ddicGee 402 U.S. at 484. Rather, such a requirement could only lead
to “unreasonable . . . delayPortelaGonzalez 109 F.3d at 77.
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plaintiffs’ borrower defensandsatisfiedany requiremenib exhaustMazariegosPaiz 734 F.3d

at 63.

The Secretargbjectsthat Attorney General HealeyDTR did not suffice as an
application to commence the borrower defense process because the applicaltilerrémakes
no provision for d@hird party to asse theborrower defenser for defenses to be submitted on
behalf of a group of borrowers,” Doc. No. 81 at(@Bphasis in origingland she argues on this
basisthat the plaintiffs did not exhaust available administrative remeidiest 8 While a
request for borrower defensgight come in a variety of forms (e.g., Education’s suggested form,
Attorney General Healey’s form appearing in Exhibit 3, or a client engaddetier), the
Secretary argues that DTR delivered no such specific regsiestWilliams, Taveras, or the
other students listed on Exhibit 4. Doc. No. 81 at 15.

To the extent the Secretary means to argue that Attorney General Healeyaran nev
represent her citizens in administrative proceedings, she is plainly va®egtabdéhed by
Education’s own documents and bldekter law. The Attorney General is a lawyer, licensed to
“seek the lawful objectives of [those whom she represents] through reasonalalylavaeans
permitted by law,” including through recourse to administrative proceedings. RaBrof'|
Conduct 1.2seeMass. Gen. Laws ch. 12, § 1 (requiring state bar membership for position of
Massachusetts Attorney Generaétideed, in the case Attorney General Healey brought against
Corinthian in Suffolk Superior Court, she obtained $67,333,091 in restitution to “restor[e] these

consumers,” enrollees in certain programs at Corinthian’s Everest BrightbEverest Chelsea

21



campuses, “to the position they were in prior to the unfair or deceptive acts argedddoc.
No. 29-1 at 8, 13°

The Secretary nevertheless arguesféaeral lawallows only the borrower heré¢o
make an individual application for borrower defense. Doc. No. 81 at 13-14. The Court finds no
basis in the law for applying such a requirement. Thigeod the each of thgaintiffs of their
right to object to the certification of their debts for offaeknowledges that they could “[h]ave a
lawyer represent [them] in exercising” their right to have Education reagwwbjections to
their debt or itcollection by offsetA.R. at 797 The Secretary has cited no statute or regulation
that explicitlyprohibits an attorney general from assertifpaower defenseequest on behalf
of her citizens. Further, attorneys geneegjularly acto protect partular interests of individual

citizens.SeeSecy of Admin. & Fin. v. Attorney Gen., 326 N.E.2d 334, 3384ss.1975) (‘The

Attorney General . . . has a common law duty to represent the publicirijecésFla. ex rel.

Shevin v. Exxon Corp., 526 F.2d 266, 270 (5th Cir. 1976) (recognizing the Florida Attorney

General's commoihaw authority to institute an action under federal law to recover damages

19To the extent the Secretary means that Attorney General Healey is a pubdic damayunlike
an ordinary “private”awyer, may not represent individuals, the Secretary has cited no
Massachusetts or federal law so limiting Attorney General Healey'sraytho fact, state law
is to the contrary. Attorney General Healey has general state statutboyity to represerer
citizens in actiongnforcing the Commonwealth’s consumer protection |&fess. Gen. Laws
ch. 93A, 8 4, angarens patriae standing to guardthe wellbeing of[her] populace,’Alfred L.
Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 602 (1982). For example, in
cases of state wage law violations, the Attorney General can issue citaéibrequire the
payment of unpaid wages directly to the affected Massachusetts w@&ekéass. Gen. Laws
ch. 149, 88 2, 150; Melia v. Zenhire, Inc., 967 N.E.2d 580, b&&$.2012)(“the Attorney
General always retains the power to enforce the Wage Act in Massachusetts”). évj@leevs
particularly competent to represent citizens of Massachusetts in defensaytoeap
proceedings because ofrlexpertise in her state’s consumer protection |8geMass. Gen.
Laws ch. 93A, 88 2, 4 (vesting the Attorney General with the authority to interpret
Massachusetts’ consumer protection statute). Further, an Education offscatdsied that
Education accepted the DTR as initiating an individual proceeding on behalf of esah pe
listed in Exhibit 3. Doc. No. 55  13.
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without express consent from the damagadigs) In this way, Attorney General Healey stands
in very different shoes than a private lawyer seeking relief on behalf cdsaaflandividuals
whose interests the private lawyer does not, by virtue of public office, routimely a
presumptively represent (and who fairly could be required to support his submighion
individual requests from each borrower for whom he purports to speak). Absent andlear a
explicit law or regulation prohibiting attorneys general from proceedingdrctimtext as they
inarguably can and regularly do elsewhere, the Court is persuaded tmaep@Beneral Healey
can advocate on behalf of citizens she believes have been harmed, as she has done here.
In its response tAttorney GeneraHealey’sletter, Education did not advanttes
position that the law (or anything else) required an individual request from each &orftw
language of the DTR submission itself requested the application of the borrdereseden
behalf ofall persons listed on Exhibit 4, including Williams and Taveras. Doc. No. 47-1 at 6.
The DTR explainedhat“Corinthian engaged in patterns and practices of unfair and deceptive
conduct in violation of Massachusetts law, providing Everest MA students with defense
repayment of their loarisciting the Secretary’s borrower defense regulatmdemonstrate #t
these state law violations made out defenses to repayment for the affectecgimrdoat 5.
The DTR specifically requested that Education not require individual applicébiolosn
dischargdrom each borrowetd. at 6 n.5. In her only response to this letter, Education did not
identify the absence of individual submissions as an impediment to relief. Doc. No. 93-1.
Further, Education has, in the past, allowed group dischargesary to the Secretary’s
argument that theorrower defenseegulaton does not allow group applications. In at least one

other context, the Secretary has granted a group application for disdleatdpy fAttorney
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General Healey without individual applicatioffsAlthough the Secretary attempts to distinguish
that case bmuse students there had signed individual acknowledgments that they had received
misleading information, Doc. No. 81 at 1Be sufficiency of the evidende eachborrower
defenseapplication is not relevant to whether the borrower’s submission properly intluked
Secretary’s review procedsven if the 2017 group discharge involved factual circumstances that
differ from those present in this case, such differences would bear only on the outcbene of t
Secretary’s determination, and would not justifyagufe toconsidera discharge request.

In short, the Courfinds that Attorney General Healey’s DTR submission was sufficient
to require the Secretary to determine the validity of the plaintiffs’ bomrdefnse. Itejects the
Secretary’s assertion that Attorney General Healey needed a signeestdtanits equivalent)
from each individual borrower before the DTR could invoke borrower defense proceedings on
each identified student’s behdffecauseahe Secretarg decision to certify Williams and
Taveras'ddebts for offsetdespite the borrower defense presented to her by the DTR submission,
“express[ed her] judgment as to what [she] consider[ed] to be a sufficientlppiedéssue . . .

such consideration exhdsagshe issué.MazariegosPaiz 734 F.3d at 638Because the DTR

submission put the Secretary on notic&\bliliams and Taveras’borrower defensecontinued
pursuit of available administrative remedeesild not have further informed her decision.rya
exhaustion requirement applied, it therefassmetby Attorney General Healey's DTR
submission and the Secretary’s subsequent decision to certify the plainbitsfoleoffset

notwithstanding the borrower defense the DTR submission had presented.

20 SeePress Release, U.S. Dep'’t of Educ., American Career Institute Borrm\Reseive
Automatic Group Relief for Federal Student Loans (Jan. 13, 2017),
https://www.ed.gov/news/pressleases/americatareerinstitute borrowersreceiveautomatie
group+elief-federatstudent-loanglast visited Septl7, 2018) (cited ifboc. No. 57 at 3).
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C. The Administrative Record

Williams and Taveramoved to include Attorney General Healey’s DTR submission in
the administrative record to be reviewed in this action, Doc. No. 4Batich the Secretary
opposed, Doc. No. 50 at 8—1Ithe Secretary’s primary gmment for its exclusiofrom the
administrative record was that the DTR submissias under seal arghould not be disclosed
publicly. Doc. No. 50 at 8-10. Since then, however, the Court has unsealed the DTR submission,
Doc. No. 74, and the Secretary offers no other rationale for her failure to itlctuBd R
submissionn the administrative recordhe DTR submission, which no party disputes in
the Secretary’s possession at the time of her decision to certifymélbad Taveras’s debts for
collection by offsetreferred to Williams and Taveras by naama sought the application of a
borrower defense on their behalf, making it clearly relevant to the Setsatacysion. s
inclusionin the administrative recotid thereforeconsistent with the principle that “[ijn a
traditional APA case, ‘the focal point for judicial review should be the admatiis record
already in existence, not some new record made initially in the reviewing'c@oston

Redevelopment Auth., 838 F.3d at 48 (quotdamp v. Pitts411 U.S. 138, 142 (1973))he

Court therefore allows the plaintiffs’ motion to supplement the administrativedractir
Attorney General Healey’s DTR submission.

D. Education’s DecisioMaking Process

Underthe APA, a court reviewing an agency decision shall “hold unlawful and set aside
agency action . . . found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance ith law.” 5 U.S.C. 8§ 706(2)An agency action

is arbitrary and capricious if the agency lacks a rational basis for aglaptior

example, if the agency relied on improper factors, failed to consider pertinent
aspects of the problem, offered a rationale contradicting the evidence bedore it,
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reachd a conclusion so implausible that it cannot be attributed to a difference of
opinion or the application of agency expertise.

Associated Fisheries of Maine, In&27 F.3d at 10By contrast, aeasoned decision is one

“based on a consideration of tredavant factor$ Marsh 490 U.S. at 378n evaluating an
agency decision, he court may not substitute its judgment for that of agency officials but rather
must focus on whethéine agency examindtie relevant data and articulaigdatisfactory
explanaion for its action including a rational connection between the facts found and the choice

made.”Sistema Universitario Ana G. Mendez v. Riley, 234 F.3d 772, 777 (1st Cir. 2000)

(citation and alterations omitted).

Plainly, the Secraty did not consideAttorney General Healey®TR submission in her
decision to certify the plaintiffsiebts, whiclcounsel for the Secretary candidly conceded at the
January 26, 2018, hearing. Doc. No. 64 dtlte Secretargefends her lack of consideration
advancing several reasons that the DTR was hotrawer defense application on behalf of
Williams and Taveraand therefore was insufficient to stop certification of their délds. Na
81 at 8, 14-19.

The Secretary first argues thaeswas not required to consider Attorney General
Healey’'s DTR submission because Attorney General Healey could not havétedlanvalid
borrower defense claim on behalf of the plaintiffs. Doc. No. 81 at 14-15. As described above,
the Courtrejects this ssertion because it has no basis in law.

The Secretary theargues that nothing in the DTR establishesttaplaintiffsrelied
upon or were personally harmed by Corinthian’s illegal conduct. Doc. No. 81 at 15afdere
several problems with this argument. Under the APA, the Court inquires into whethgetioy a
sufficiently reviewed the evidence beforenptwhether such a review would necessamgult

in an outcome favorable to the plaintifiéad the DTR beemsufficient to make out a successful
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borrower defenselaim, the Secretary would have been required to review and deny the claim.
She could not, on that basis, have refused to retriewlaim In any event, the Secretary’s own
regulationsallow a borrower to assertstate law claimagainst the borrower’s schamda

borrower defense in a tax refund offset proceeding..B4R. 8685.206(c)(1). Under

Massachusetts lgwletrimental reliance is not required to succeed on a claim under Chapter 93A.

Aspinall v. Philip Morris Cos., 81Bl.E.2d 476, 492Nlass.2004) (finding

“deceptiveadvertising . . . @erseinjury onconsumersj. Moreover, no language in the
borrower defense regulatiam any related regulation requires detrimental reliance in order for a
borrower to state a claim suffent for administrative consideratiéh.

The Secretary’s notice to Williams and Tavefasher undermines the argument that the
DTR failed to seek review because it laclkstblence ofletrimental reliance. Nowhere does the
notice even mention that the borrower defemgsts let alone that the borrower must provide

evidence ofletrimental reliancto establish the defendéln short, Education has cited no

21 The Secretarpoints to 34C.F.R. §685.222(d)(1), which will require a borrower to establish
reasonable reliance to the borrower’s detriment to make out a borrower défeasEo. 81 at

15 n.22. But that regulation was not in effect at the time relevant here and, indpctewer

take effectSee83 Fed. Reg. 6,458 (Feb. 14, 2018) (explaining regulations have been delayed
until July 1, 2019 “to ensure adequate time to . . . develop revised regulations”). Eeen if t
regulation had been in effect at the relevant titrepplies, by its wn terms,only to “loans first
disbursed on or after July 1, 2017,” 81 Fed. Reg. 75,926, 76,083 (Nov. 1, 2016), and
consequently would not apply to Williams and Taveras’s déltany rate whether Attorney
General Healey's DTR submission, which detaignmisrepresentations made by Everest in

its advertising and recruitment, supports an inference that Taveras \&flliams saw or were
provided deceptive information about Everest and relied upon it to their detriment issa mer
guestion. It goes to whether their defenses to repayment would have been sycudsshdther

the DTR invoked the defense process.

22 The federal loan contracts Williams and Taveras signed stated, as towdratefense, “you

[the borrower] can make such a defense agagpstyment only if the school’s act or omission
directly relatego your loan or to the educational services that the loan was intended to pay for.”
A.R. at 7. The contracts did not state that a borrower must allege detrimentalerétigoresent a
valid borrower defense. In any event, this would present a merits question, not a question about
the Secretary’s threshold duty to consider the borrower defense claim.
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authority making a showing afetrimental reliance a prerequisiteotataining review of a
borrower defenselaim.

The Secretary then argues that the DTR was botr@wer defense application tme
plaintiffs’ behalf becausk did not provide certain information required for consideration. Doc.
No. 81 at 1627. Concededly, the Secretary’s regulasioequire the submission of a debtor’'s
Social Security number, 34.F.R.30.24(b)(1), which the DTR did not include with respect to
Williams and Taverg®oc. No. 291 at 12. The Secretary appears to argue thatasimeject

consideration of &orrower éfenseapplication that fail$o include Social Security numbers

without providing any notice whatsoeuwbat the Secretargnoredthe application due to this
omission and without providing any opportunity to cure. Doc. No. 81 d&dpecially where, as
here, the DTR contained ample identifying and contact information for theiffdqiand
Education never identifiethe lack of certain informatioas a deficiency requiring cure,
Education’s failure to provide notice and an explanation of its decision is the veryicefirfi
arbitrary and capricious agency action. Sese Farm463 U.S. at 48 (“We have frequently
reiterated that an agency must cogently explain why it has exercised itsalsicret given
mannef); see als® U.S.C.8555(e) (‘Prompt notice shall be given of the denial in whole or in
part of a written application, petition, or other request of an interested personncadaection
with any agency proceeding . accompanied by a brief statement of the grounds for §enial

Tesoro Alaska Petroleum Co. v. F.E.R.C., 234 F.3d 1286, 1294 (D.C. Cir.(20009ss an

agency answers objections that on their face appear legitimate, its dearsioardy be said to

be reasoned.”}?

23 In addition, although the DTR arrived after the 65-day window for objections, thet&y
received it before certifying the plaintiffs’ debts, takes the position that sheonsider late
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Accordingly,the Court finds that the Secretary acted arbitrarily and capriciously by
(1) ignoring or refusing to consider the DTR prior to certifying the plaintiffahs fortax refund
offsets; (2) failing to determine whether Williams and Taveras, in light of the &drative
recordand the DTR, had established valid borrower defenses as defined in Education’s
regulations; and (3) failing to issue a reasoned decision on either of these points.

V. CONCLUSION

For the foregoing reasons, the Cowstedminea that the DTRnvokedaborrower defense
proceeding on behalf of the peopited on Exhibit 4, including Williams and Taveras; thatls
a request was within Attorney General Heaeuthority to make; that such a request was not
precluded by federal regulations, even in the absence of an attachment of a pegs@sal r
emanating froneachindividual borrower; and that certification, without consideration of
Attorney General Healéy DTR submissionwas arbitrary and capricious. “When an agency has
not considered all relevant factors in taking action, or has provided insufficieahasph for
its action, the reviewing court ordinarily should remand the case to the agBeaygw.

Barnhart 276 F.3d 1, 12 (1st Cir. 2001) (citikte. Power & Light Co. v. Lorion, 470 U.S. 729,

744 (1985))Accordingly,the Court hereby:

(1) ALLOWS in part and DENIES in pathe paintiffs’ Motion for Judgment, Doc. No.
67, as described belgw

(2) DENIES the Secretary’s Motion for Judgment, Doc. No. 80;

(3) VACATES the certifications for offset as to Williams and Taveras;

filings, Doc. No. 87 at 3, and has not argued that the timing was a basis for disigtjaedi
DTR. Therefore, she has waivadimelinesbjection to the DR.
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(4) DECLARES that Attorney General Healsyetter, Doc. No. 47-Xgquired the
Secretary to render a decision on the mefitd/illiams and Taverassorrower defenses;

(5) REMANDS this matter to the Secretary for redetermination of her certification
decision, including consideration of therrower defensasserted byAttorney General Healey’s
letter, Doc. No. 47-1, on behalf of Wadms and Tavera¥,

(6) ORDERS the Secretary to report on the status and timing of her decision in 60 days
and

(7) RETAINS jurisdiction of this matter in the event of @ppealrom or challengeo the
administrative decisionrdered by paragraph 5 and any subsequent decegianding

certification for offset as to Williams and Taveras.

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge

24 The Court “is not . . . empowered to condudeanovoinquiry” into the Secretary’s
certification decision or the merité Williams and Taveras’s borrower defenaad accordingly
does not feach is own conclusions” aboeither SeeFla. Power &.ight Co, 470 U.S. at 744.
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