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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ROBERT ARMISTEAD ,
CIVIL ACTION
Appellant,
NO. 16-CV-12006TSH
V.

NA-MOR INC.,
EUGENE P. O'DONNELL, JR.,

N N N N N N N N N N N N

Appellee

MEMORANDUM AND ORDER ON APPEAL FROM BANKRUPTCY COURT

September22, 2017

HILLMAN, D.J.

Appellant Robert Armistead, a Court Approved Creditor in the bankruptcy-Mdtalnc.
(“Debtor”), brings this appeal from an Order of the United States Bankruptay for the District
of Massachusetts dated September 22, 2016 (“Order”), denying Armistead NtmtShow
Cause as to Why this Court Should not Find O’'Donnell in Contempt, Sanction Him, Order a New
Corrective Accounting and Order O’Donnell to Place Missing Funds into Eseitbvthe Court
(“Motion to Show Cause”). Armistead alsogues that the that the idauptcy Court erred in
denyinghis request for an Evidentiary Hearing on newly found evidence pursuant to Fed. R. Bankr.
P.2004. For the reasons outlined below, thde®of the Bankruptcy Court is affirmed.

Background
On March 22, 2010, NB&lor, Inc. filed a voluntary petition for bankruptcy relief under

Chapter 11 of the U.S. Bankruptcy Co&ee Voluntary Petition, Bankr. Case No.-#0302,
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Docket No. 1. This was later converted to a Chapter 7 petition on December 5, 2015 by the
appointed Chapter 11 Trustee, Joseph Colli@®llins”), who was then appointed Chapter 7
Trustee Prior to the bankruptcy filing, Eugene O’Donnell (“O’Donnell”) was appointed by
Worcester Rybate and Family Court as Receiver of Cynthia DziufgOiynthia’)’s business
interests, including Na Mor, Inc., in the context of divorce proceedings betwadm&and John
Farnsworth (“Farnsworth”). As part of this ReceiversipDonnell sold personaand real
property belonging to Cynthia, and distributed the proceeds in accordance with f@rohetse
Worcester Probate and Family Coulh. one example, in the context of the divorce proceedings,
O’Donnell was appointed Master by Worcester Probate Feamily Court and ordered to sell
Cynthia’s personal property located at 75 Walnut St., Clinton, NH& hiredSkinner Auction
house to conduct the auctionJune 2009which generated $16,729.60 in proceeds, all of which
O’Donnell distributed to Attorney John Anastasi, counsel to Farnsworth.

O’Donnell was also responsible for liquidating assets belonging tbid&talnc, and he
filed the initial voluntary petition for Chapter 11 bankruptcy for Na Mor,, limcMarchof 2010.
Per order of the Bankruptcy Court dated October 29, 2014, O’Donnelbfiledal Accounting”
on November 25, 2014. Bankr. Case No. 10-41302, Docket No. 600.

Robert Dziurgot (“Robert”), Cynthia’s brother, is a court approved creditor of th@Debt
andAppellant Armistead is thesaignee oRobert'sinterests’ Armistead claims that O’Donnell,
in his role as Receiver, sold property belonging to the Debtor and misappropriapedcieds.

He further claims to have found newly discovered information to support a findin@'hamnell

! The Settlement Statement from Skinner Auctions, listing each item and its sale prige, w
attached as Exhibit 2 tbe Appellee’s Brief. See Docket No. 13-1.

2 Robert assigned his claim in to Armistead on May 6, 2016. Bankr. Case No. 10-41302, Docket
No. 769.
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committed perjury numerous times, as well as theft, fraud, and embezzl&yevdy of example,
hemaintainshat O’Donnell

did not account for funds in his Last and Final Accounting belonging to the Debtor

from Skinner Auctions, that were taken by O’Donnell and given to Attorney

Anastasi, attorney for John Farnsworth, who after substantial litigation in the

bankruptcy court was found not to be a creditor of the Debtor....The Appellant is

entitled to an evidentiary hearing to determine if, Farnswordtfsrney was

entitled to receive any of the funds belonging to the Debtor and if O’'Donnell, in his

capacity as Receiver of Ndor Inc. onspired with Anastasi to misappropriate the

funds of the Debtor....

Appellant’s Briefat p.6. In the same vein, Armistead offers a handful of other exameseif
belonging to the Debtor th&e contends O’Donnell failed to disclose in his Final Accounting,
however, Armisteadpoints to nodocumentary evidence to support that specific assets he
mentionsare orwere, in fact, property of the Debtér.

Armistead also takes issue with Trus@ellins, who did not oppose O’DonnellFEnal
Accounting, andwho moved to abandon assets of the Debtor that related in any wag to
Receivership or any transactions involving O’Donnell. Trustee Collinstedsihat any such
property was “burdensome to the Estate in that it continues to be the source plermutions
and pleadings that have had the effect of diminishing assetaldgdb creditors of the Estate,”
and cited numerous actions taken Agmistead’s predecesson interest Robert Dziurgaot
throughout the casattackingO’Donnell, including the filing of several motions, which were

routinely denied. Bankr. Case No0.-40302, Docket No. 736. On December 18, 2015, the

bankruptcy judgeauthorizedthe Trustee and the Ndor, Inc. Bankruptcy Estatéeo abandon

3 On review of the bankruptcy court filings, only two of theiastances ofnewly discovered
evidence” that Armistead details in his briefing were presented to the barkecoptt in support

of his motion and request for evidentiary hearing: 1) the $16,729.60 in proceeds from a 2009
auction at Skinner Auction house, and 2) a $30,000 distribution from Clinton Savings&eank.
Bankr. Case No. 10-41302, Docket Nos. 797 and 800.
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certain legal and equitable claims that arose from or were related to the Receivership, or
transactions involving O’'Donnell. Bankr. Case No. 10-41302, Docket No. 760.

On August 15, 2016Armistead filedwith the Bankruptcy Courthe Motion to Show
Cause and requested an evidentiary hearing on newly found evidence pursuant to Fed. R. Bankr.
2004. On September 22, 2017, the Bankruptcy Court denied Armistesdisn andhis request
for anevidentiaryhearing. This appeal followed.

Discussion

This Court reviews a bankruptcy court's legal conclusiem®vo, and findings of fact for
clear errorPalmacci v. Umpierrez, 121 F.3d 781, 785 (1st Cir.1997)he denial ofArmistead’s
Motion to Show Causes reviewed for abuse of discretidgee, e.g., Rosado v. Banco Popular de
Puerto Rico, 561 B.R. 598, 604 (B.A.P. 1st Cir. 2017) (order on motion for contempt is reviewed
for abuse of discretion)n re 1095 Commonwealth Corp., 236 B.R. 530, 535 (DMass.1999)

(order on a motion for sanctions is reviewed for an abuse of discretion).

A review of the record shows that this most recent motioArnyisteadis one in a long
list of actions taken against O’Donnehroughout the pendency of the bankruptcy case, including
multiple motions for contempt and sanctions, a motion to compel the deposition of O’Dannell
motion requesting the bankruptcy judge tketgudicial notice of the filing of false informatioa,
motion seeking derivative standing to sue O’Donnell, a motion to file summary jatiggenst
O’Donnell,and a motion for leave to file an Adversary Proceediali denied See, e.g., Bankr.

Case M. 1041302, Docket Nos. 601, 602, 603, 604, 609, 610, 620, 626, 627, 629, 727, 637, 652,
653, 654, 664, 677, 678, 697, 698, 720, 721, 732, and T&&XI¥>the bankruptcy court is aware
of issues regarding O’Donnell’'s Receivership, whiels been undettack and review for many

years, first by Armistead’s predecessor in interest, and now by Aadisthe abundantnotions



similar tothe one on appeal is whabligedthe Trustee to abandon property related to clams

to O’Donnellor his ReceivershipMoreover, in O’'Donnell’'s Opposition to Armistead¥4otion

to Show Cause, hprovided documentation tdhe Bankruptcy @urt to support that assets
Armisteadidentified as belonging to the Debtdid not actuallybelong to the Debtor, and thus
were properlyexcluded fromO’Donnell’s Final Accounting. Bankr. Case No.-20302, Docket

No. 808. Such documentary evidence provided ample support for the bankruptcy judge’s orde
denying Armistead’s motiarAccordingly,this Court finds the Bankruptcy Court did radituse its
discretion in denying Armistead’s latest motion.

In addition,the Bankruptcy Gurt’'s acceptancef O’Donnell's Final Accounting concern
questionsof fact, including which assets did or did not belong to the Debtor. Factual
determinations are reviewed for clear errAfter examiningthe documents presented, this Court
finds no such clear error. For examplemistead asserts that $16,729.60 from the Skinner
Auction sale igpart ofthe Debtor's estateébutthe Appellee providedhe SettlemenStatement
from Skinner Auction house identifyingliat of personal itemthatappeaito belong toCynthia,
which were auctioned nearly a year before the filing of the Debtor's bankrugtitiprp See
Docket No. 131, Ex. 2. Armisteadfails to show how or where the court erredinding that the
listed items were not the property of INtor, Inc. This Courtalsofinds noclear error by the
Bankruptcy Court in finding thad'Domell’s Final Accounting waaccurate insofar as it omitted
items that wer@ot, in fact, property of the Debtor.

With regards to the evidentiary hearitfg]he bankruptcy court has the discretion to decide
an issue without holding an evidentiary heafirajpd thedenial of a request for such hearing is
reviewed for abuse of disetion.Inre Garcia, 532 B.R. 173, 182 (B.A.P. 1st Cir. 20X§poting

Rockstone Capital LLC v. Metal, 508 B.R. 552, 558 (E.D.N.Y.2014)'A bankruptcy judgedoes



not abuse her discretion in reaching a decision without holding an evidentiary helagnegtie
record provided ample evidence on which the court could make such a d&cistr{quoting
Rockstone, 508 B.R. at 559).

While Armisteadclaimed“newly discovered’evidencean his filingswith the Bankruptcy
Court, his submissions were conclugoaccusations lackingufficient documentary support.
Further, gven the scope and length of the six year history of these proceedings, it seemahieas
that thebankruptcycourt would have sufficient facts before it to determine that an evidentiary
hearing was unnecessagnd thus thi€ourt finds that there was no abuse of discretion in denying
Armisteads request To the extenthte denial of the evidentiary hearing was basgghrt on the
Bankruptcy judge’s findings of fact as to the accuracy of the Accoyndualp findings are

reviewed for clear errpandas discussed above, this court finds no clear error.

Conclusion

For the reasons set forth above, the Order of the Bankruptcy Catiit insed.

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S. HILLMAN
DISTRICT JUDGE




	SO ORDERED.

