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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 16-12032RGS
LAUREN MICELI
V.

JETBLUE AIRWAYS CORP.
and MATHEW BOURGEOIS

MEMORANDUM AND ORDER ON DEFENDANE
MOTION FOR SUMMARY JUDGMENT

March 28, 208
STEARNS, D.J.

In December of 2015, JetBlue Airwaysrminatedflight attendant
Lauren Miceli for absenteeisth Miceli alleges thatthe discharge was
motivated byanimus for hedisability (posttraumatic stress disordeand
in retaliationfor a claimthat she filedwith the Massachusetts Commission
Against Discrimination (MCAD). Discovery having been completed,
defendantsnove for summary judgment.

BACKGROUND
JetBlue is a major airline operatireg Boston’s Logan Airport. n

March of 2@6, JetBlue hired Miceli as a futime Inflight Crewmember

1During the relevant time period, defendant Mathewa&jeoisserved
as JetBlue'Bostoninflight Base Manager
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(flight attendant) based out of Loga®n herfirst day of work Miceli signed
an Acknowledgement of Receipt of the CrewmemberBwok. SeeDefs.’
Ex. V (Dkt # 36-:22). The Blue BooksetsoutJeBlue'semploymentulesand
policies The Blue Bookstateghat employment with JetBlue is at wibgefs.’
Ex. G Okt # 367) 84.1, andncludes, inter alia, an attendance policy. “While
safetyis our first value, JetBlue stes to be afOn-TimeAirline. Therefore,
Crewmembemattendance and punctuality is essential to ensuae letBlue
lives up to this commitment to benefit our CustosmielCrewmembers are
expected to arrive for work on time, fit and reafy duty.” Id. § 6.1
“Crewmembers shodlfollow their Department’s dependability guidelse
when they cannot report to wark.. Unacceptable reasons for absences, a
persistent pattern of absences or an excessive atnafuabsences for any
reasons, except for a substantiated FM{Pamily andMedical Leave Act)]
leave or other substantiated leave protected byraay result in Progressive
Guidance, up to and including terminatiorid. 8 6.1.1.

The specific dependability policy applicable to Miids outlined in the
Inflight Blue Book SupplementCrewmember attendancerecordedover a
rolling 12-month period.Defs.” Ex. H Okt # 368) § 7.21. Dependability
lapses— for exampletardinessor anunscheduled abseneeareassigneda

categorycode and a point valueld. 88 7.2.37.2.4. A crewmembewho



accumulated? pointswithin a 12month period is subject temployment
review @ny point level greater than % subject to Progressive Guidea)
JetBlue’s terminology for employee disciplinaryiact) 1d. § 7.2.5.

By February of 2015, Miceli had accrued 7.5 depdrlis points and
had received an Initial Progressive Guidance reviewrfrber supervisor,
Tara McCarthy.In or aboutMarch of2015,Miceli was diagnosed with post
traumatic stress disorder (PTS&r)d depression/anxietyducedbya work
related ear injurysuffered in 2014 Acting on the recommendation of
Miceli’s doctor, to accommodate Miceli¥lare-ups’ and treatment?l.’s Ex.
X (Dkt # 48-27),Metropolitan Life Insurance Company (MetLife)etBlue’s
leave administrator, approvediceli for intermittent FMLA leave of one
absencef one daj durationbeginning on or about March 1&gain, atthe
recommendation oMiceli's doctor, MetLife expanded her FMLA leave
authorization to coveonefive-dayabsenceeachmonthbeginning June 18
2015 Seeid.

Between March and May of 2015, Miceli was absemirfrwork on
multiple occasions. MetLife recorded Miceli teking approvedvoluntary
shortterm disability leavdrom March 3 to March 13Defs.” Ex. D (Dkt #
36-4) at JBO00183. March 14 was coded as “UNA” (unavailable for

assignment)ld. On March 16, Miceliwas out on approved FMLA leaBhe



was again out betweeMarch 23 and 24and on April 4 and tresetwo
absencesvererecorded as “FMLA denied outside of parametersld. The
next absence, on May 18, was recorded as “FMLA éé&ri did not meet
notification requirements.”ld.2 Miceli missed workagain on appoved
FMLA leave on May 22.

On May 27or May 28 2015,Miceli received a ContinueBrogressive
Guidance andnet with McCarthy and Tenekka Hilliard, JetBlue'sdve
Coordinatorto discussherwork attendance recordAt the meetingMiceli
statedher belef that some of the absendead beemtmiscoded, and should
have been excused as FMLA leave. According to NMid&cCarthy took an
inappropriatémotherly tone with herPDefs.”Ex. C (Dkt # 363) at 106107,
stating that “it [was] hard to believe” thaMiceli had submitted the
appropriate paperwork to MetLifed. at 103. Hilliard advised Miceli that
her absences could be retroactively recoded if sieee to submit the
appropriatedocumentation to MetLife.

On the following dayMiceli metwith Bourgeoig§McCarthy’s superioy
to discuss hedifficulty in obtaining approved FMLA leave She also

complaired that McCarthygossiped abouter personal issues witler

2 The Blue Book states that, absent extenuating mstances,
“‘Crewmembers will have seven (7) days from the &afective date to
report an FMLA leave to MetLife.” Defs.”Ex. G 89/5.
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coworkers Miceli states that she told Bourgeois that she suffered from
PTSD, and that shéhad a panic attack during the meeting. Bourgeois
concluded the meetingbruptly and asked Miceli to send him an email
documenting her concerns, which she didJuly 1. The email read, in part,
as follows.

It is widely known at JetBlue that MetLife has bdess therisic]

fair or on task with their end of the Fmpaoceedings.JetBlue
has had massive issues with them, and you youtsldiime that
theyarecontemplating other providers$find it to go against the
values of JetBlue with regards to how Meadbeertreated.Caring

Is one of the core values of JetBlue and as an eyepl with a
disability | feel that | havbeen treated poorly with regards to my
situation.| accomplished each task with regards to my disability
claim as well as FmlaWhen | called to confirm my acceptance
MetLife told me that | have been approved siivch. It is not
my issue that they and JetBlue have some sort of
miscommunication or technology disruptiamereas it causes it
to look denied or incompletel am a flight atendant with no
access to your or thesiystem.That is out of my handsdowever
the behavior exhibited by my team leader and thelse chose

to be involved was unprofessional and | find ithBartening
when all are aware that we are dealing vathsability and when
the caring value is needed modtnow feel uncomfortable, my
character compromiseds well as my privacy and this is very
challenging for me to deal with.

Defs.”Ex O (Dkt # 3615).
On July 10,2015, Noreen Dowd,a member ofJetBlue's People
Resources Team, sent Miceli an email, explainingtlMe’s reason for

denying hercertain absences.



We spoke with MetLife in regards to the dates tiwvate showing

as "denied" in thesystem. You advised that your doctor was

sending in additional certification paperwork to tdiée in order

to change your parameters (frequency and duratdmgh were

1 per month for 1 day. MetLife has received the afedl

paperwork and your new parameters (frequency an@tian)

are 1 per month for up to 5 days. Hewer, the dates on the

paperwork are fron6/18/15to 12/17/15. Therefore, the dates

prior to that(3/23, 3/24, 4/4, & 5/18)are still "denied" by

MetLife and will remain coded as UNA.

Defs! Ex K (Dkt # 3611). In June and Julgf 2015 MetLife recorded Miceli
ashaving beerabsent on June 11 (“FMLA Approved”), June 26 to é &8
(“FMLA Approved”), July 8 to Jly 10 (“UNA”"), July 17 (“FMLA Approved”),
July 29 to July 30 (“FMLA Approved”). Defs.”Ex. At JB000183.0n July
17, having reviewed Miceli's attendance record, Bourgeois pthder on
Final Progressive Guidancé’l.'s Ex. K (Dkt #48-12).

Miceli was hospitalizedrom July 30 to August 52015 and received
inpatient and outpatienhental healtireatment thereafter. Based the
documentationsubmitted by her doctor, MetLife approved Miceli for
disability leave from August 6 until November 19 15. SeeDefs.”Ex. P (Dkt
# 36-16). MetLife recorded Miceli as “UNA” on August 4Defs.’ Ex. D at
JB000183. While she was on disability leave, Bourgeois revaewMiceli’s
attendanceecordagain and determined thawith the August 4 unexcused
absenceMiceli had accrued2 dependability pointwarraningtermination.

Shortly after Miceli returned to work,noNovember 172015, Bourgeois

6



suspended Miceli, anthformed her that she could submitrasponsive
statement regarding her dependabitiégordby November 24. Defs. Ex. S
(Dkt # 36-19). Miceli did not submit a statement, and was teratedby
JetBlueon December 15.

Miceli lodgeda complaint withthe MCAD on December9, 2015, and
filed this lawsuit in Suffolk Superior Court in July of 2016.he Complaint
alleges disability discrimination in violation ofds Gen. Laws Ch. 151B, § 4
(Count I), and retaliation (Count II)YletBluetimelyremoved the case to this
court on the basis of diversity jurisdiction.

DISCUSSION

Summary judgment is appropriate when “the movamvwshthat there
IS no genuine dispute as to any material fact amaglrhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(A)material fact is one
which has thé'potential to affecthe outcome of the suit under applicable
law.” NereidaGonzalez v. Tiraddelgadg 990 F.2d 701, 703 (1st Cir.
1993). For adisputeto be“genuine’ the “evidence relevant to the issue,
viewed in the light most flattering to the partypmsing the motionmust be
sufficiently openended to permit a rational factfinder to resolve thsue in
favor of either sidé. Natl Amusements v. Town of Dedha48 F.3d731,

736 (1st Cir. 1995) citation omitted).



Mass. Gen. Laws ch. 151B, §(1) prohibits an employe from
“dismisging] from employment. .. or otherwise discriminate against,
because of his handicap, any person alleging ta haalified handicapped
person, capable of performing the essential fumdiof the position involved
with reasonable accommation” Like claims brought undegheAmericans
with Disability Act (ADA), where there is no direct evidence of discrimination
(as is the case here), the analysis of the parstiégke law claim is guided by
the burdenshifting framework set out byicDonnell Douglas Corp. V.
Green 411 U.S. 792 (1973)SeeGannon v. City of Bostqrd76 Mass. 786,
793, (2017).

In the first stage, the employee has the burdeest@ablish a
prima facie case of discrimination by showing tl{&t he is a
member of a @ss protected by G.L. c. 151B; (2) he performed his
job at an acceptable level; (3) he was terminatadd (4) his
employer sought to fill the plaintiff's position byring another
individual with qualifications similar to the platiff’'s....The
primafacie case eliminates the most common nondiscritoina
reasons for the plaintiff rejection, which are lack of competence
and lack of job availability, and thereby creatgsrasumption of
discrimination.

Abramian v.President &Fellows of Harvard Cb., 432 Mass. 107, 116
(2000)(internal quotation marks and citation omitted)

Where the plaintiff employee makes this prima faghowing,
the burden shifts to the employer to show with dbéxlevidence
that the real reason for the adverse employmetibmavas not
the employes handicapout a lawful reason that was unrelated
to the employes handicap. Where the employer meets this
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burden, the burden shifts back to the plaintiff doype to prove

that the adverse action was taken “because of s [

her]handicap,” G. L. c. 151B, 8§ 4 (16), and not for themson

proffered by the employer.
Gannon 476 Massat 794.

Defendantscontend and the court agrees,at Miceli has not proffered
evidence that would allow a reasonable factfindecanclude thadetBlue
terminated her “because of’ her disability.JetBlue’s explanation for
Miceli's discharge is that, consistent with its t&a& policy, Miceli had
accumulated 12 dependability points within ari®nth period. In other
words, Miceli's work attendage wasunacceptably erratic.

Miceli argues that JetBlue’s reliance on her att@@mce record is
pretextual becausgetBlue incorrectlyassessetier points for absences that
should have been excused as FMLA leave. Criticabcording to Miceli,
JetBlueshould not have penalized her for missing work amgést 4,the
absence that pushed her over the termination tloddshMiceli statesthat

she informedMetLife of her hospitaization on July 30, and MetLife’s

records reflect that she had requested disabdiayé on that dateSeePl.’s

3 Defendants characterize this adailure to establista prima facie
case This would be true under federal laseeEchevarria v. AstraZeneca
Pharm. LR 856 F.3d 119, 126 (1st Cir. 20 1(fhird element ok prima facie
caseunder the ADAs that employeéwas discharged or otherwise adversely
affected in whole or in part because of [her] ditgb”), and does not alter
the ultimate outcome.

9



Ex. U (Ex. 4824) (July 30, 2015 letter from MetLife to Micelndicating that
MetLife “ha[s] been notified of [Miceli's] requedb leave a leavef absence
(LOA) for a serious health condition . that makes [her] unable to perform
the essential functions of [her] job.”"Miceli’s father, Matthew, also called
JetBlueon August9 to inform JetBlue of Miceli'shospital stay. SeePl.'s M
(Dkt # 48-14). In addition, on November 2 (prior to her suspensjdficeli’s
attorneysent a letter tdetBlue's General Counsel and Dodéscribing the
circumstances giving rise to Micel's disability digmination daim, and her
intent to file a complaintvith theMCAD. SeeSusan Trombetta AfEx 1(Dkt
# 471)at JBO0014gMiceli “admitted herself intahe Acbour mental health
facility in Brookline, Massachusetts. She stayddtlaat facility for one
week”).

Although Miceli attaches to her summary judgmerfidafvit a copy of

the discharge form foher July 30 to August 5 hospital stay, there is no

4 The court did not give weight to thencorroborated statemenits
Matthew Micelis affidavit (Dkt # 43)in suppot of plaintiffs opposition
because he was not identified in plaintiffs Rulé #&isclosures nor in
response to defendant’s interrogatory seekih@ names of potential
witnesses. UndeFed. R. Civ. P. 37(c)(1), “[i]f a party fails to pvide
informationor identify a withess as required by Rule 26(aJ®), the party
Is not allowed to use that information or witnesssupply evidence on a
motion ... unless the failure was substantially justified isrharmless.”
Plaintiff has not established that the failure to disclose ta¢her as a
material fact withness was either “substantiallytjfisd or [] harmless.”
Further, MatthewMiceli’s affidavit does not bear an authentic signature.
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evidence that she submittadysubstantiating documentation to MetLife or
JetBluefor that period of timerior to her terminatior? The July 30 letter
from MetLife informed Miceli that she must submiCartification of Health
Care Provider for Crewmember’s Serious Health Ctodito be approved
for a leave of absence. Pl.'s Ex. Ohe Certification submitted Y Miceli’s
doctor indicates a condition start date of August2615 Defs.” Ex. P.
Matthew Micelis phone call to JetBlue wadacedon August 9 within the
certified period. Nor did Miceli’'s counselarify in his November 2 letter that
her hospital sy included theveekprior to August 6.SeeSusan Trombetta
Aff. Ex. 1. In addition, the Progressive Guidance issued inn@mtion with
Miceli's suspension on November 15, 2015 identiffedyust 4 as the “trigger

event.” Defs.”Ex. D at JB0O00188. Altlhgh invited to provie a responsive

5JetBlue’s paperwork requirementadmittedlybureaucraticbut that
IS not a surprising finding in a large corporaieganization, and is not
discriminatory absent evidencd disparate enforcementWhile a more
compassionate employer might have been less unbgnthis is a business
judgment that falls outside theompetence of a court evaluating an
employer’s actions for signs of discriminationTh'e employe's reasons for
its decision to terminate ‘may be unsound or eviesuad, but if they are not
discriminatory and if the plaintiff does not protkey are pretds, the
plaintiff cannot prevail.” Tate v. Deft of Mental Health419 Mass. at 363
quotingLewis v. Area Il Homecare for Senior Citizens, [IB87Mass 761,
766 (1986).
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statemenby November 24, 2015 and this is critical in the court’s judgment
— Miceli elected not to do so.

Likewise, whileMiceli complained to McCarthy, Hilliard, Dowd, and
Bourgeois that MetLife had miscoded certpimor absencebetween March
and May of 2015 there is no evidence that Micekver submitted
substantiating medical documentatifor those dateg& MetLife approved
intermittent FMLA for the datesand durationsthat weresupportedby
documentation from Miceli's doctorSeePl.'s Ex. X(once a month of one
day from March 23, 2015, amended to once a monfivefdays from June
18, 2015).Although Miceli submits as an exhibit a memoranddated July
21, 2015 from her doctor stating that her absemceblarch 2324 and May
18 were for medical reasonseePl.’s Ex. T (Dkt # 4823), there is no
evidence that this memorandum was submitted toldet8r MetLifeprior
to her termination

Finally, Miceli suggests that JetBlue either failed provide a
reasomble accommodation for hetisability, or that JetBlue disparately
enforced its dependability policy. As for the foemthere is no evidence that

Miceli submitteda request foran accommodation other than the three

6 McCarthy, Hilliard, Dowd, and Bourgeois did not piaipate in
MetLife's leave approval process.
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approved leave requests. As to the latter, Micabofferedno comparator
evidence that other similarly situated employeeceived more favorable
treatment.
Miceli's second claim- retaliation—is an independent cause of action.
To succeed on a claim ofretaliation, “the plaifhmfustprove that
[she] reasonably and in good faith believed that #tmaployer]
was engaged in wrongful discrimination, thash¢] acted
reasonably in response todt) belief, and that the [employsi
desire to retaliate againstdf was a determinative faat in its
decision to terminate @gr] employment.”
Abramian 432 Massat 121, quotingTate v. Department of Mental Health,
419 Mass. 356, 364 (1995)There is no evidence that Miceli's MCAD
complaint was “a determinative factbor even a factor at ailp the decision
for her termination Bourgeois reviewed Miceli's attendance record and
made the determination that she had accumulatedtep2ndabilitypoints
in October of 2015seeDefs.’ Exs. R (Dkt #3618) & Y (Dkt # 3625); prior
to JetBlue having received ampticethat Miceli intended pursue a claim
with the MCAD. JetBlue consistentlyenforced is dependability policy
before and afteihaving notice of Miceli's MCAD complaintand issued

Progressive Guidance to Miceli ondg justified by her attendance recard.

As notedabove Miceli also has no evidence that other similagijuated

"Defendants note that Miceli had received Progres&uidance in six
prior years as a result of her spotty attendancerice
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employees were treated more favorabWlithout linkage there can be no
causationand without causatiotine retaliation claim fails as a matter of law.
ORDER

For the foregoing reasons, defendsintotion for summary judgment
iIs ALLOWED. The clerk will enter judgment for defendarand close the
case.

SO ORDERED.
/'s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE
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