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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

WELSPUN USA, INC, et al.,
Plaintiffs,
V. CaseNo. 16-cv-12040L.TS

EKE TEKSTIL KONFEKSIYON
TURIZM SANAYI VE TICARET A.S,

Defendant.

N N N N N

)
ORDERON MOTION TO DISMISS(DOC.19)

July 18, 2017
SOROKIN, D.J.

Defendant Eke Tekstil Konfeksiyon Turizm Sanayi Ve Ticaret A.S., a Turkis
corporation, has moved to dismiss this case for lack of pergoisaliction! Doc. 19; Doc. 20

at 2. For the reasons that follovheé CourtALLOWS the Motion.

BACKGROUND

On February 22, 201PJaintiffs Welspun USA, Inc(*“Welspun USA”), Welspun Global
Brands Limited (“WGBL"), and Welspun India Limited (“WIL{collectively, “Welspun”) filed
this action againddefendanfor “willful” trademark infringement and engagemeninifair
competition Doc. 1 Welspun, @manufacturer and supplier of home textiles, . . . has

continuously used the tradematll GROCOTTONIn connection with bed sheets and towels.

! Defendantlso movsto dismiss for improper venudoc. 19. Because the Court finds it lacks jurisdiction, it
need not address the venue argumént.April 3, 2017, Plaintiffdiled a motion foreaveto file a sufreply (Doc.
30), which the Court ALLOWS
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Id. at 3. WIL owns a U.S. registered trademark for HYGROCOTTON, “whishiési on August
9, 2005 and has a priority date of November 13, 2008.”According toPlaintiffs,

“[sJubsequent to the November 13 ,0&0filing date. . . , Defendant or its predecessor in interest
began using the mark HYDROCOTTON for products identical or closédyed to those sold
under Welspun’s HYGROCOTTON brand in the United Statés.’at 4. Plaintiffs claim
Defendant’s marknfringes upon their marind is deceptive, in violation die Lanham Act, 15
U.S.C. 881114(1), 1125(a)Massachusetts common laandMass. Gen. Laws ch. 93A

(“Chapter 93A"). Id. at 68.

Il. RELEVANT JURISDICTIONAL FACTS

Defendant is incorporateahdresides in Turkey. Doc. 2Dat 1. Itis affiliated witmon
defendanEke USA, Inc. (“Eke USA”), “a New Jersey corporation authorized to dambssiin
New York.” Id. Defendant “has not leased or owned properties in Massachusettginent
offices n Massachusetts; kept a telephone listing or files in Massachusdtenpéoyees or
agents based in Massachusetts; advertised in Massachusetts; regislerbddiness in
Massachusetts; had a bank account in Massachusetts; or been requieddassgithusetts state
taxes.” Id. at 2. Defendant “has no investors in Massachusetts, and does notmairagient
for service of process in Massachusettsl.” Defendant maintains a website that “does not
target Massachusetts customers” and that doesloat customers “the ability to purchase
goods.” Id. Rather, “[t]he website simply provides general informationcluding a catalogue,

an overview of the company, and contact informatidd.” Defendant “does all of its

2n this section, the Courecites facts from Plaintiff's “properly documented evidentiary jrsfind from those
portions of the defendants’ proffers that are undisputed.” Copia Communicafiéhs, AMResorts, L.P., 812
F.3d 1, 3 (1st Cir. 2016) (citation omitted)




manufacturing in Turkey” and, since 2014, another Turkish company, VeritasHipjpéd]
HYDROCOTTONbranded products to third parties in the United Statlek. Defendant “has
displayed HYDROCOTTOMbranded products at a showroom in Manhattdd.” Neither
Defendant nor Eke USA sells or ships Hydrocotboanded products into Massachuselts.
Neither Defendant nor Veritas has ever shipped Hydroctttanded products to Massachusetts.
Id. Since2014, Veritashas shippediydrocottonrbranded prducts manufactured by Defendant
to “only a handful of states, including New Yorkld. at 2-3. Rior to 2014, Defendant shipped
Hydrocottonbranded products to the United States, but never shipped to Massachdsetts.
According to the Executive Diremt of Eke USA, Defendant “has taken no affirmative steps to
ensure that its goods are marketed, sold, and/or distributed in Massts!i 1d. at 3.

Defendans Hydrocotton towels are sold at varicgteres in Massachusetts, including
Nordstrom Rack, Nordstrom, Pottery BaamdBloomingdales. Doc. 24-&t 1-9. The towels
are alsdeatured orvarious retailers’ websiteshich “offer[] Hydrocotton products for
purchase and shipment into Massachusetts.at 10. In addition, Defendant “has two wetes
(1) (http://mwvww.eke.com.tr/) containing HYDROCOTTON product infation and a contact
page providing website visitors with contact information, and (2) araictiee internet store
(http://ekehome.com) that appears to sell HYDROCOTI&hded produstto consumers in
Turkeyas the site appears in Turkishd contains a number of interactive features, social media
links, and contact information.” Doc. 24 at 11 (citation omitted)esEhwebsites are of course
accessible to anyone with internet accessuding “consumers in Massachusettsld.

Defendat’s website also displays a map of the entire world with many countrielsghiigpd,

3 Plaintiff concedes that one of these two websiteBnglish(www.eke.com.tr)wvhile the other is in TurkishDoc.
30-1 at § andDefendant’s submission confirms Plaintiff's asserti@uc. 271 at 811.
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including the United States, and this page states that Defendant $xjsoproducts to the
highlightedregiors. Doc. 24-18 at 16.

Finally, in an April 2017 Pottery Barn catalsgnt to people in Massachusgtigo pages
of the catalog promote the sale of Hydrocotton towels. Dog&. &0. Thus, “[p]Jromotional
materials containing the HYDROCOTTON mark are rmming delivered directly to the doors

of Massachusetts consumer$d. at 3.

1. RELEVANT LAW

“The plaintiff has the burden of establishing that jurisdiction over the deféfids in

the forum state.”"BaskinRobbins Franchising LLC v. Alpenrosay, Inc, 825 F.3d 28, 34

(1st Cir. 2016) (citation omitted). “Faced with a motion to dismiss fdr d¢dpersonal
jurisdiction, a district court may choose from among several mettoodletermining whether
the plaintiff has met its burden,” the “masimmon(]” being the prima facie methottl.

(citations, internal quotation marks, and alterations omitedorp. v. All American Plumbing

812 F.3d 54, 58 n.5 (1st Cir. 2016) (citation and internal quotationsneankted). Under that
method, the plaitiff must “proffer evidence which, taken at face value, sufficesaavsil facts

essential to personal jurisdictionBaskinRobbins 825 F.3d at 34 (citations omitted). “It is not

enough for [a plaintiff] to rely on unsupported allegations in itagitegs.” A Corp., 812 F.3d at
58 (citations and internal quotation marks omitted). “Rather, [thet@fpmust put forward
evidence of specific facts to demonstrate that jurisdiction exigls(titations and internal

guotation marks omitted¥ee &0 Carreras v. PMG Collins, LL®60 F.3d 549, 552 (1st Cir.

2011) (A court need not . . . credit bald allegations or unsupported camdu3i The Court

“must accept [Plaintiffs’] properly documented evidentiary proffergae and construe them in



the light most favorable to [their] jurisdictional claim& Corp, 812 F.3d at 58 (citations
omitted). The Court will “also consider facts offered Bgfendant], to the extent that they are
not disputed.”Id. (citation omitted).

To establish personal jurisdiction over Defendant, Plaintiffs “must theeequirements
of both the Massachusetts leagn statute and the due process clause of the Fourteenth
Amendment.”Id. (citation omitted)t “The Due Process Clause of the Fourteenth Amendment
requires that a defendant have certain minimum contacts with the faatessch that the
maintenance of the suit does not offend traditional notions of fair plagubsdantial justice.”

BaskinRobbins 825 F.3d at 35 (citations and internal quotati@rks omitted).For the Court

to have specific jurisdiction over a defendafit) “the claim underlying the litigation must
directly arise out of, or relate to, the defendant’s foaiate activities”; (2) “the defendant’s-in
state contacts must represarpurposeful availment of the privilege of conducting activities in
the forum state, thereby invoking the benefits and protectionstafttita’s laws and making the
defendant’s involuntary presence before the state’s courts foreseealul€3) the esrcise of

jurisdiction must be “reasonable.” Copia Communicati®i® F.3d a# (citations and internal

guotation marks omitted).
“The inquiry whether a forum State may assert specific jurisdictien @ nonresident
defendant focuses on the relationship among the defendant, the forum, angtinenli”

Walden v. Fiore, 134 S. Ct. 1115, 1121 (205#tations and internal quotation marks omitted).

“[T]he relationship must arise out of contacts that the deferidanrselfcreates with the forum

State” Id. at 1122 italics in original; citation and internal quotation marks omitteth)e

4The Court finds itmay notexercisepersonal jurisdiction under the Due Process Clause, andéledsot analyze
whether itmay do sainder the longarm statute.

5 Plaintiffs only assert specific personal jurisdiction, not generabpatgurisdiction. Doc. 24 at 12.
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“unilateral activity of another party or a third person is not an appromaatgideration when
determining whether a defendant has sufficient contacts with a fotate to justify an assertion
of jurisdiction.” Id. (citation and internal quotation marks omitteti)o be sure, a defendant’s
contacts with the forum State may be intertwined with his transaabioimteractions with the
plaintiff or other parties.”ld. at 1123. “But a defendant’s relationship witplaintiff or third
party, standing alone, is an insufficient basis for jurisdictidd.”(citation omitted)."[I] t is the
defendant, not the plaintiff or third parties, who must create contabtsh& forum State.”ld.

at 1126.

In the context of intentional torta“forum State’s exercise of jurisdiction over an-ott
state intentional tortfeasor must be bagedntentionaconduct by the defendant that creates the
necessary contacts with the forunid. (citation omitted). Thefocus is on “whether the
defendant’sactions connect him to therum” 1d. at1124 (italics in original). Thusn Walden
the Caurt held thathefederal courin Nevadacould not “exercise personal jurisdiction over a
defendant on the basis that he knew his allegedly tortious conduct in &eoxgd” cause harm
in Nevadapecausé¢he defendarttinever traveled to, conducted actigs within, contacted
anyone in, or sent anything or anyoné&#vada.” Id. at 1119, 1124.

In addition the First Circuit has repeatedigjected the “stream of commerce” theory of
personal jurisdiction, i.e., the theory that “a commercial enterpghiméld be subject to personal
jurisdiction wherever its conduct foreseeably causes injury, regardfevhether thdefendant

directed its conduct toward the forum stat8&wtelle v. Farrell70 F.3d 1381, 1393 (1st Cir.

1995). Accordingly, in Boit vGarTec Prod., Inc., 967 F.2d 671 (1st Cir. 1998 Court held

that the federal couih Mainedid not have personal jurisdicti@mverthe manufacturer of an

allegedly defective product, where (1) the manufactureiohdsold its producto a national



retailer, which then sold the product through the mail to the plaintiff iméjand (2) there was
no evidence that the manufacturer “designed the product for Maine, adgartiMaine,
established channels for providing regular advice to customers in Maimarketed the product
through a distributor who had agreed to serve as a sales afgsnhm” 1d. at 68182 (citing

Asahi Metal Indus. Co. v. Superior Court of Califord&0 U.S. 102, 112 (198{plurality

opinion)) Moreover,in Rodriguez vFullerton Tires Corp.115 F.3d 81 (1st Cir. 199he

Courtstated that even if defendanmanufacturefhad specific knowledge that the stream of
commerce would move its [product] inuertoRico. . . , this awareness alone would not be
enougli for the federal court iPuerto Rico to exercise personal jurisdiction over the

manufacturer in a product liability actiotd. at 85 €iting Asahi 480 U.S. at 112

Like this Circuit, the Fourth Circuit hasjected the “stream of commerce” theory of
persoml jurisdiction, stating that norresident commercial defenddmbay only besubject to
personal jurisdiction . . . ‘if that defendant engaged in some activipopely directed at the

forum state.” AESP, Inc. v. Signamax, LL 29 F. Supp. 3d 683, 698.D. Va. 2014) (quoting

Lesnick v. Hollingsworth & Vose Co., 35 F.3d 9381546 (4th Cir. 1994)). Applying this

doctrine the District Court irBignamaxheld thatt did not have personal jurisdiction ovbe
defendanta Czech corporation accusedi@idemark infringementyhere the defendant had
merely sold “allegedly infringing products from abroad to a United Stis&sbutor that, in

turn, [sold] these infringing products nationwitldd. at 684. In reaching this finding, the Court
noted the bsence ofny evidence in the record that the defen@intdirectedthesales of its
products to Virginia or any Virginia customers”; (2) “require[d}thistributor] to sell the

products to Virginia customers”; (3) “specifically structured its retetigp with [the distributor]



in order to facilitate the sale of the allegedly infringing products in Virgioia(4) “marketed

or advertisedthe allegedly infringing products in Virginiald. at 690-91.

V. ANALYSIS

Plaintiffs have onlydemonstatedthat Defendant’s products are sold in Massachusetts
through third partiesSee generallfpoc. 24-2. The onlynention inthe recordbf Defendant
selling products directly to consumers is when Plaintiffs statetfebfDefendant’s website
sells products to “consumersTurkey” Id. at 11(italics added). Plaintiffs do not giste
Defendant’s clainthat it has aither shipped products to Massachusatistaken affirmative
steps to ensure that its goods are marketed or sold in Masstis.SeeDoc. 2041 at 23. In
addition, Plaintiffs do not request jurisdictional discovery either &l@hge any of the
foregoing facts or to gather additional faisupport their assertion of jurisdiction over
Defendant®

Accordingdy, the jurisdiction question is ripe for decision d?ldintiffs have not shown
that Defendanitself created any contacts with Massachusetts, rather than sompartyd
distributor. SeeWalden 134 S. Ct. at 1121. They have not sh@amg“intentionalconduct by
the defendant that creates the necessary contacts with the fddurat”1126. On the contrary,
as withthe defendant ilValden, there is no evidence that Defendant ever “traveled to,
conducted activities within, contacted anyone in, or aagithing or anyone to Massachusetts.”

Id. at 1124.As with the defendant iBoit, the evidencenerely shows thabne or more national

8“There may well have been other facts that [Plaintiffs] could have demastrasupport of jurisdiction.’d.
Mcintyre Machinery, Ltd. v. Nicastr®64 U.S. 873, 889 (2011) (Breyer, J., concurring). “But the[y] bea]] th
burden of establishing jurisdictig’ and, in any event, they have not requested jurisdictional discolergt 889
90 (citations omitted). Rather, Plaintiffs only mention discovery in theegbof arguing that venue is equally
convenient for Defendant in any U.S. Distri@eeDoc. 24 at 24. Furthermore, they have not argued against
Defendant’s request for dismissal “without leave to amend.” Doct 26;&o0c. 27 at 14.
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retailerssell Defendans product’ there is no evidence thiatdesigned its products for
Massachusetts, advertised in Massachusetts, established chanpedsithng regular advice to
customers in Massachusetts, or marketed its products through laudlistwho agreed to serve

as a sales agent in Massachusettg. R8d at 68182. Indeed, even if Defendant knew that
national retailers would sell its products in Massachusetts, that ansaedaes would be
insufficient to exercise personal jurisdictiomer Defendant in this suiSeeRodriguez 115

F.3d at 85. Wile Defendanstates on its website that it exports its products to varioasntries,

on the record before the Court, that staterdersnotestablishintentional conduct aimed at
Massachusetts by the Defend&nthe Court thus reaches the same conclusion that the court in
Signamaxreached, under very similtacts see29 F. Supp. 3d at 690-91, and finds that it lacks

personal jurisdiction over Defendant.

" The First Circuit also rejected finding personal jurisdiction even iDikendant had sold its product to the
national retailer. 967 F.2d at 68B8.

8 Plaintffs also rely heavily on Hilsinger v FB@écided by Judge Saylor. 109 F.Supp.3d 409 (D.Mad$)2ludge
Saylor did not conclude, as Plaintiffs seem to suggest, that the natioffabititsaof a finished product

automatically gives rise to sufficient contacts in any individual stateppast a claim of trademark infringement
against the manufacturer of the finished product. Judge Sayloegamspecific facts not present in this case
including that the defendant sold directly to national retailers, that the plaastiéf Massachusetts corporation,
suffered injury from the intentional tort at its home in Massachusedtsthy defendant persisted in distribution of
its product in Massachusetts (via the national retailers) after first negeidease and desist letter from plaintiff and
then accepting assignment of the accused tradenaadk$inally that defendant operated a somewhat interactive
website published in English.



V. CONCLUSION

For the foregoing reasons, the Court ALLOWS the Motion to Dismiss (arid
DISMISSES this actio’VITHOUT PREJUDICE for lack of personal jurisdiction over

Defendant

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge
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