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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

In re:31 TOZER ROAD, LLC *
*
Debtor. *
kkkkkkkkkkkkkkkkkhkkhkhkkkhkhkkhkhkkhkhkkkhkkkkkk
31 TOZER ROAD, LLC and *
MANUEL BARROS *
*
Appellants, *
V. * Civil Action No. 17ev-100134T
*
MARK GREENBERG and MICHAEL *
LAPIERRE, *
*
Appelless. *
MEMORANDUM AND ORDER
TALWANI, D.J.

Before the court is an appedltwo orders of théJnited States Bankruptcy Codited by
Appellants 31 Tozer Road, LLCTozer”), a Debtonn-Bankruptcy, and Manuel Barro&lso

before the court iBppellees Mark Greenberg and Michael LaPisrMotion to Srike Portions

of Appellants’ Bief [#12].

l. Background

Greenberg and LaPieroentend thah Security Purchase Agreement (“the Contract”)
affordedthema rightto purchase equity imozerfrom Barros After Tozer filed for bankruptcy,

Greenberg and LaPierre soughiietermination that the automatic stay imposed by the

bankruptcy did not apply to the exercise of tle@intractuatights In re 31 TozeRoad No. 16-
14309 (D. Mass. Bankruptcy QYov. 16, 2016) (Dkt. 10). @ December 212016, the
Bankruptcy Court ruled that the automatic stay did not presezgnberg and LaPierreom

exercisingights under the Contradd. The Bankruptcy Coudbstainedrom resolving the
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dispute over those rights under the Contract and instead sesitrmkruptcy proceedings
pending the state court resolution of the isgtheOn December 28, 2016)e Bankruptcy Court
denied a motion for clarification.

Barrosand Tozefiled thisappeal, seeking reversal of the Bankruptcy Court’s finding
that the automatic stay did not apply to prevent Greenberg and LaPierrexeocrsing their
purchase rights, and the Bankruptcy Court’s order suspending bankpupteydingsSee

Appellants’ Br. [#8]. Greenberg and LaPierre, in turn, filed a Motion to Strike Podfons

Appellants’ Brief[#12], asserting that certain arguments had not been raised below. The court

directed Greenberg and LaPierre to respond to the arguments that they coverededsed
below, and deferred ruling on the motion to strike.

Meanwhile, Greenberg and LaPierre tendered payment fequity interest in Tozer,
and then commenced an action in state court, requesting a declaratory judgmantdrahe
Contract, theyarenow the rightful owners of an 80% membership interest in Téder.

Greenberg v. Barrgd7-00002-BLS1 (Mass. Super. Ct. Sept. 8, 2017) (Dkt. 2&. T

Massachusetts Superior Court granted summary judgment to Greenbé&aPardein the state
court actionfinding that they are entitled to the membership intene§bzerthatthey
purchased pursuant to therphaseoption in the Contractd.

1. Discussion

An automatic staysprings into being immediately upon the filingabankruptcy
petition” and “prevents creditors from taking any collection actions against the dekter or
property of the debtor's estate for pre-petition débige Slabickj 466 B.R. 572, 577 (B.A.P.
1st Cir. 2012)seell U.S.C. § 362(a). The purpose of the automatic stay is “to provide a fresh

start to the honest debtor and to ensure a uniform distribution of nonexempt assstgds of



the same classld. (quotingln re Panek402 B.R. 71, 76 (BankD. Mass.2009). For this
reason, th automatic stay is triggered by any “act against either the debtor, [theglebto
property, or the property of [the debtor’s] estate,” but “does not bar acts againstbors-i.
at 580.

A debtor corporation does not have a property interest in its own equittheapdrchase

of equity is not an act against the debtor or the debtor’s proga®Recker v. Advantage Fund,

Ltd., 362 F.3d 593, 596 (9th Cir. 2004)J] nissued stock is not an interest of the debtor

corporation in property; it is merely equity in the corporation it§elMatter of Paso Del Norte

Qil Co., 755 F.2d 421, 424 (5th Cir. 1985) (“It is widely recognized, and we have previously
held, that a corporation, even if a debtor in bankruptcy, has no property interest in teefshare
its stockowned by shareholders.The Bankruptcy Court arrectly concludedhat theautomatic
did not peventGreenberg and LaPierfimm pursuinga judicial determination of thefights
under the Contract to purchase equity in Tozeframn exercisinghosepurchase rights
Appellantsseparately contentthat the Bankruptcy Court abused its discrebign
abstaining from deciding the rights of Barros, Greenberg, and LaPierre un@antinact andby
suspending bankruptcy proceedings pending resolutiorabdiigpute in state courgee
Appellants’ Br. 35-39 [#8]. This argument, ta®without merit. A bankruptcy court may choose
to abstain or suspend proceedings under 11 U.S.C. 8§ 305(a) based on a number of factors,
including “(1) the purpose of the bankruptcy; (2) the necessity of federal proce¢aliachieve
a just and equitable solution; (3) the availability of another forum to resolve thdems=tes;
(4) the efficiency and economy of hagithe bankruptcy court settle the matter; (5) the possible
prejudice to the various parties; and (6) whether the bankruptcy forum is being ussdvi® re

what is in essence a twaarty dispute.’In re Efron 529 B.R. 396, 405 (B.A.P. 1st 201%he



Bankruptcy Courtleterminedhatthe contractispute vasa dispute only among the current and
potential equity owners, not a dispute with Tozer itself, andttiats in the best interest of
Tozer and its creditors to obtain a state court determinatithreafariougparties’ equity interests
in Tozer. As state courts are the authority on the interpretation of privataasgeeVolt

Information Sciences, Inc., v. Board of Trustees of Leland Stanford Junior Utnjivédg9 U.S.

468, 474 (1989)he stée court was gust, equitable, and efficient forum for the dispute.
Appellants offer additional arguments that are the subject of Appellee’smtotstrike.
First, Appellants contentthat Greenberg and LaPierre cannot exercise their purchase rights
under the Contract becauBezer is barred from issuing new membership interests other than
under a plan of reorganization. This argument, along with all but one of the other agument
identified in the motion to strike, rests on the prentise Greenberg and LaPierre’s exercise of

their purchase rights would require Tozer to issue new membership inteTésts.

! Specifically, in the second argument identified by in Appellees’ motion t@siot. to Strike
2 [#12], Appellants argue that the Bankruptcy Court erred in abstaining from oheteythe
ownership of Tozer because the Bankruptcy Court made an “erroneous factual findihg that
Debtor had no role in the issuance of new membership interests” under the Contratanégpel
Br. 35 [#8]. In the third and fourth arguments identified, Mot. to Strike 2 [#4@)ellants argue
that the exercise of the purchase options is barred by the automatic stay Bbeaasinglozer

to issue and distribute new membership intsress Greenberg and LaPierre’as act to obtain
possession of property of the bankruptcy estate or to exercise control over progesty of t
bankruptcy estate, Appellants’ Br. 23-24 [#8]. In the fifth argument identified, Mot.ike 2tr
[#12], Appellants argue that Appelleexezcise of their purchase options should be barred by
the automatic stay because “requiring Tozer, as the Debtor, to issue ndwensi@minterests . .

. constitute the assertion of claims against the Debtor,” Appellants’ Br. 231j#8&F seventh
and nnth arguments identified, Appellants argue that Greenberg and LaPexeetise of their
purchase option constitutes the assertion of a claim against Tozer and shouldetiberefor
subordinated to other creditors. Mot. to Strike 2-3 [#12]. In the eightimgent identified,
Appellants argue that the exercise of the purchase options is void because it guivtdTrezer
to purchase its stock. Mot. to Strike 3 [#12]. In the tenth argument identified, Appelthaténd
that Tozer is entitled to reject the Contract because it is an executory contracilthtequire
Tozer to issue membership interests. Mot. to Strike 3 [#12]; Appellants’ Br. 32-33 [#8].
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MassachusettSuperior Courfound, howeverthat the Contraaioes not requirgozer to issue

newmembershipnterestsGreenberg v. Barrgd7-00002-BLS1 (Mass. Super. Ct. Sept. 8,

2017) (Dkt. 26). In the final argument, Appellants argue that appellees lackaartgrst ground
for relief from the stay under 11 U.S.C. § 362(d). Mot. to Strike 3 [#12]. Howneer,
Bankruptcy Court did not grant Apltees relief from the automatstay under 11 U.S.C.
8 362(d), but instead determined that the stay did not afsplyone of the ten arguments
identified in the motion to strike woulffectthis court’s ruling the motion is DENIED as moot.
1. Conclusion
In light of the foregoing, the December 21 and 28, 2016, orders of the Bankruptcy Court
areAFFIRMED.
IT IS SO ORDERED.

Januang, 2018 [s/ Indira Talwani
United States District Judge




