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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
)
JOSEPHPRESTI, )
on behalf of plaintiff and the class members )
describedherein,
Paintiff,

Civil Action No.17-10320-DJC
TOYOTA MOTOR SALES U.S.A, INC., and
COLONIAL IMPORTS CORP.,

d/b/a TOYOTA OF NASHUA,

Defendants.

~— e T T O e

)

MEMORANDUM AND ORDER

CASPER, J. February 8, 2017
l. Introduction

Plaintiff Joseph Presti (“Pri#§ has filed this lawsuit aginst Toyota Motor Sales U.S.A.,
Inc. (“Toyota”) and Colonial Imports Corp., g business as Toyota bfashua (“Colonial”)
(collectively, the “Defendants”), allegingedeptive practices under Massachusetts and New
Hampshire consumer protection law, Mass. Gert. I93A (“Chapter 93A”) and N.H. Rev. Stat.
§ 358-A (“NHCPA”), respectively, and unjust ennicant. D. 21. Toyotara Colonial now have
moved to dismiss Presti’'s second amended compiaitst entirety under Fed®. Civ. P. 12(b)(6).
D. 23; D. 25. For the reasons stated belthe, Court ALLOWS both motions and dismisses

Presti’'s second amended complaint in its entirety.
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Il. Standard of Review
To survive a motion to dismiss under Ra®(b)(6), a complaininust include “enough

facts to state a claim to reliefahis plausible on its face.” B&tl. Corp. v. Twombly, 550 U.S.

544, 570 (2007); Garcia-Catalan v. United Staf@4 F.3d 100, 103 (1st Cir. 2013). The Court

“must assume the truth of all well-plead[ed] feantsl give the plaintiff thbenefit of all reasonable

inferences therefrom.”_Ruiz v. Bally Totalti¢ss Holding Corp., 496 F.3d 1, 5 (1st Cir. 2007).
“A pleading that offers ‘labels and conclusions’ ‘arformulaic recitation of the elements of a

cause of action will not do.”_Ashcroft v. Igh®56 U.S. 662, 678009) (quoting Twombly, 550

U.S. at 555).
When alleging fraud, a pleading party “musitetwith particularitythe circumstances
constituting fraud.” Fed. R. Civ. P. 9(b). Thexuires the pleader tolfege with particularity

the who, what, when, where, and how of the fraud.” D’Agostino v. ev3, Inc., 845 F.3d 1, 10 (1st

Cir. 2016);_see also SEC v. Tambone, 597 B3@, 442 (1st Cir. 2010). Rule 9(b) requires a

complaint to “specify the statements that thaamilff contends were &udulent” and “explain why

the statements were fraudulent.” SunaBailey Corp., 107 F.3d 64, 68 (1st Cir. 1997).

Furthermore, “where there are multiple defendathis,specific role of each must be alleged.”

Rick v. Profit Mgmt. Assocs., Inc., 241 F. Su@g. 215, 224 (D. Mass. 2017)rhis applies not

only to fraud claims, but also to claims thafféetively charge fraud.”N. Am. Catholic Educ.

Programming Found., Inc. v. Cardinale, 567 F.3d 8, 15 (1st Cir. 2009).

[I. Factual Background

The following facts are based upon the allegations in Presti’'s second amended complaint,
D. 21, and are accepted as true for the considermaititve motion to dismiss. Toyota, a California
corporation, imports, advertises and sells Toymtaducts within the United States. D. 21 | 5.

Colonial operates a Toyota dealership in NesiNew Hampshire and advertises to customers
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both in New Hampshire and in certain towns in Massachusetts. D. 21 {1 6, 8. One town where
Colonial advertises is Litkon, Massachusetts, where Presti resides. D. 21 | 4, 8.

In September and October 2016, Toyota adweitia “tire savings event” at Toyota
locations throughout the United S#at including at Colonial’'s Nasa location, offering “[t]hree
tires at regular price, fourth tire for one dollaD. 21 § 8-9. Presti alleges that Toyota “had a
cooperative advertising program for Toyota éesil like Colonial, by which Toyota funded “a
substantial portion of the cost of the advertising” and “either requiredgppooval for the mailers

.. or was familiar with their content.” R1 | 19, 22. Colonial distributed this promotion
advertising “throughout its market area” and “repedledrepresentationsd customers visiting
the dealership. D. 21 | 25.

Presti traveled to Colonial in New Hampshire “in response” to this advertisénizr2l
1 13. Upon arriving at Colonial, €sti was offered three tires at $1&&h and a fourth tire at $1,
bringing the total price of the fodires to $520. D. 21 { 14; D. 21 at 42. Presti alleges that the
price of $173 per tire was not thregular price,” as they had been previously sold at $149.30 per
tire prior to the promotion. 21 Y 10, 15. Presti complained abttiscrepancy to Colonial and
received a $35 “loyalty” discount meturn. D. 21 § 16. After the promotion ended, Presti claims
that the price of the tires was theced to under $150 each.” D. 21  17.

V. Procedural History

Presti instituted this action on Febru&y, 2017, D. 1, and filed the second amended

complaint on September 5, 2017, D. 21. Defendhat® now moved to dismiss that amended

! Presti has not alleged that he received promdtlesture from Coloniabr Toyota, the content

of that literature or circumahces of receipt. He has prouidéexamples” of the relevant
advertising—from dealers in lllinois, Georgia, California, North Carolina, Pennsylvania and
Connecticut—as exhibits to his amended compl&ng1 at §{ 8-9; D. 21 at 16-36, but he has not
provided any literature or language from advargisvithin Massachusetts or New Hampshire.
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pleading. D. 23; D. 25. The Court heard theipa on the pending motions and took the matters
under advisement. D. 36.

V. Discussion

A. Presti Has Failed to State a Claim undr the Massachusetts or New Hampshire
Consumer Protection Law

1 The Chapter 93A Claim

“Chapter 93A, commonly known as the MassaeltissConsumer Protection Act, is a broad
consumer protection statute tipaovides a private cause of actifor a consumer who ‘has been
injured,” by ‘unfair or deceptive acts or praetcin the conduct of any trade or commerce.”

Shaulis v. Nordstrom, Inc., 865 F.3d 1, 6 (1st Cir. 2017) (quoting Mass. Gen. L. c. 93A 88 9(a),

2(a)) (internal citations omitted); see Casawaniorwegian Cruise Line, Ltd., 460 Mass. 500,

503 (2011). “[A]dvertising need not betally false in order to béeemed deceptive in the context

of [Chapter] 93A.” _Aspinall v. Philip Morris Go, 442 Mass. 381, 394 (2004). Presti alleges that

Defendants engaged in deceptive dstsadvertising “[tlhree tires aegular price, fourth tire for
one dollar,” while selling {olonial]) and permitting the sale @yota]) of the three tires at prices
in excess of those for which they normally sellD. 21 § 28. Defendamtargue that Presti’s

Chapter 93A claim fails on the $ia of injury and causationD. 23 at 6-10; D. 25 at 9-12.

2 Presti also repeatedly cites to Section 3hef Federal Trade Commission Act (“FTCA”), 15
U.S.C. 845, to establish his deception claiBv. 21 1 11-12, 31; D. 28 at 7-9. Presti has not
alleged a claim under the FTCA, nor can he, asetis no private right of action under the FTCA,
see Flores v. OneWest Bank, F.S.B., 172UppS3d 391, 397 (D. Mass. 201@xplaining that
“[s]ection 5 of the FTCA does naiuthorize a private right @fction”); Lee v. BAC Home Loans
Servicing, LP, No. 10-CV-12226-GAO, 2013 U.S. LEXIS 7667, at *9 (D. Mass. Jan. 18, 2013).
Presti is correct that courése guided by the interpretationtbe FTCA when analyzing Chapter
93A claims,_see Mass. Gen. L c. 93A, 82@harp v. Hylas Yachts, LLC, 872 F.3d 31, 49 (1st
Cir. 2017), but even if the Coustere to accept for argument’s sdkat the FTCA and regulations
provided demonstrate that the prional advertising were deceptjveresti would still need to
plausibly allege injury and causation to state a Chapter 93A claim, which are the elements that
Defendants challenge here.




a) Injury

Toyota and Colonial first argubat Presti has failed to plga legally cograable injury.
D. 23 at6-8; D. 25 at 9-12. A “per se” theorymgtiry—"that is, a claim that an unfair or deceptive

act alone constitutes injury”—does not suffice faClaapter 93A claim._Shaulis, 865 F.3d at 7.

Rather, “[tjo state a viable clainthe plaintiff must allege that she has suffered an ‘identifiable
harm’ caused by the unfair or deceptive act that psursge from the violation itself.”_Id. at 10

(quoting_Tyler v. Michaels Storekc., 464 Mass. 492, 503 (2013¢e Hershenow v. Enter. Rent-

A-Car Co. of Bos., 445 Mass. 790, 802 (2006). Defatddargue that Presti does not allege such

an identifiable harm. D. 23 at 6-7; D. 25 at 9-F2esti alleges that tiregere “regularly” sold at

a price of $149.30 per tire, which would tot&l9¥.20 for four tires, as opposed to the $485 he
paid for four tires. _See D. 21 T 15. Thusfddelants argue, Presti’'s only proposed injury is
deception itself, which, as the RiGircuit recently affirmed, isot the basis for a Chapter 93A

claim. See Mulder v. Kohl’'s Dep’t StorescIn865 F.3d 17, 22 (1st Cir. 2017) (emphasizing the

Massachusetts SJC’s decision to move away fr@rognizing “per se” or “deception-as-injury”
theories of injury under Chégr 93A); Shaulis, 865 F.3d at 7.

Presti contends, however, thatda present an “obgtive claim” for injury to support his
theory of “overpayment” for a product, see id1at D. 28 at 11. In Shaulis, the plaintiff offered
only a “subjective belief’ tht the sweater was worth less themat she paid for it._ Shaulis, 865
F.3d at 12. Here, by contrast, because the tires had previously been purchased for $149.30 each,
Presti argues that the first three tires aretlv§149.30 each and the fourth tire is worth $1,
bringing the value of the fouires to $448.90. D. 28 at 11.

Even as alleged, Presti does platusibly contend that the vawf the four tires is $448.90.
There is no reasonable basis for the argumenttki®afourth tire, materially and structurally

identical to the other threes actually worth $148.30 less tharetbthers. As Toyota points out,
5



price and value are not synonyms. D. 32 ae® Shaulis, 865 F.3d at 12-13. Presti’'s argument
that four tires are worth less than $485 is adace conjecture; he hasovided no “objectively
identifiable” basis to allege that he did not receive exactly Wwaataid for, cf. Shaulis, 865 F.3d
at 123 Indeed, by Presti’'s own admission, the onliderce to suggest thtite tires are worth
anything less than $149.30 apiece—or $597 for afdetur—is Presti’'s ow purchase of the set

of four tires for $485. Absent amgher identification of a bargainddr characteristic of the tires
that Presti did not receive, Presti hassented no legally cognizable injury hére.

b) Causation

Defendants argue that Presti’'s Chapter 93ntlalso fails because he has not plausibly
alleged causation. D. 23 at 8D; 25 at 7. “[Clausation ia required elemerdf a successful
[Chapter] 93A claim.”_Aspinal¥42 Mass. at 401. “To establish sation, a plaintiff must ‘prove
that the defendant’s unfair or deceptive act cause adverse consequenor loss.” "Walsh v.

TelTech Sys., 821 F.3d 155, 160 (1st Cir. 2016) (qgd&hodes v. A.I.G. Domestic Claims, Inc.,

461 Mass. 486, 496 (2012)); see Casavant, 460 Mass. at 503.

3 Presti argues that the measure of damagessidise is the difference between the “bait” price
and the “switch” price of the tires. D. 28&t This is not a “baiand switch” case, however,
because there was no “switch” pfoducts here; Presti received fioer tires he bargained for.
See 940 C.M.R. 3.01 (explaining thab4it advertising is aalluring but insincere offer to sell a
product which the advertiser does not intend or waséll” with the purpose “to switch consumers
from buying the advertised product in orderstll something else”); cf. Wherry v. Showcase
Isuzu, Inc., 65 Mass. App. Ct. 1114, 2006 WL 163331, at *1 (2006) (unpublished opinion)
(affirming the trial court’s decisn that defendant had engageaitbait and switch” scheme in
violation of Chapter 93A when #dvertised a new car in the newspaper and negotiated with the
plaintiff, only to later inform the lintiff that the vehicle was used).

4 Presti’s other injury theory—that he was “im@d” to purchase tires for a price he otherwise
would not have paid, D. 28 at 11-asbeen rejected by the Firstcliit. See Shaulis, 865 F.3d at
10-11 (explaining that the plaintiff's argument that the inflated “compare at” price on the tag
“induced” her to make a purchase she would not loéiverwise made fails as an injury theory).
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Presti argues that he has sufficientyleged causation here because Defendants’
promotional materials “induced” him to travel @olonial and placed him “in a position where
making a purchase at a price higher than the @ehprice was less costly than leaving” the
dealership. D. 28 at 7. Defemds argue that to the extenetk was any misrepresentation in
Defendants’ promotional language, Presti was avediit before he purchased the tires, thereby
breaking the causal chain. BB at 8-9; D. 25 at 7-8.

The Court need not reach this issue. Imacstates, the law is clear that knowledge of

deception will defeat a claim under the relevant consumer protection statute. See, e.g., Lawrence

v. Philip Morris USA, 164 N.H. 93, 98 (2012)p@lying New Hampshire consumer protection

law); In re Ford Motor Co., No. 03-4558, 20W2S. Dist. LEXIS 13887, at *58, 96, 111 (D.N.J.

Feb. 6, 2012) (applying New YorKexas and Florida consumer potion law). It is unclear,
however, if knowledge of deceptiovould defeat a Chapter 93A ataiunder Massachusetts law.

Although one court in this distti has held as much, see Brow. Bank of Am., N.A., 457 F.

Supp. 2d 82, 89 (D. Mass. 2006) (holding that a ketlrough” screen requiring a customer to
consent to a fee assessment on the bank’s ATbkelihe causal connection between the allegedly
defective notice above the ATM and the paymehthe fee), it appearthat Massachusetts
appellate courts have not directly addresthexiquestion. Moreover, given the Court’s ruling
regarding injury, this Cotineed not, and does nog¢solve this issue here.
2. The NHCPA Claim
The NHCPA provides, in relevapiart, that “[i]t shall be umlwful for any person to use

any unfair method of competition or any unfairdeiceptive act or practice in the conduct of any

trade or commerce within this state.” N.H. R8tat. § 358-A:2. Under ¢hstatute, “[a]ny person



injured by another’s use of any method, act acpce declared unlawfuinder this chapter may
bring an action for damages.” Id. § 358-A:10.

First, focusing on the “within this statstatutory language, Toyetargues that Presti's
NHCPA claim fails as a matter ¢dw because neither Presti nor Toyota is a New Hampshire
citizen and Toyota’s alleged mépresentation occurred in Masbusetts. D. 23 at 11-12. The
scope of NHCPA's territorial lguage appears to be an openstjoa. Toyota cites to certain
cases from the U.S. District Court for the DistottNew Hampshire to gue that the “locus of
the conduct proscribed by [the NHCPA] is thagqd where the misrepresation is received.”

D. 25 at 12-13; see BAE Sys. Info. & Elecs. Sygeqgration v. Spacekey Components, Inc., No.

10-cv-370-LM, 2011 U.S. Dist.EXIS 48834 (D.N.H. Mar. 4, 2011 Environamics Corp. V.

Ferguson Enters., No. 00-579-JD, 2001 U.S. KIS 25481 (D.N.H. Sept. 24, 2001). Presti

emphasizes that this narrow interpretation oNRECPA has not been dictated or adopted by New
Hampshire state courts and peitd New Hampshire precedantderscoring the broad scope of

the statute. D. 28 at 13; see LaChance 8. 3mokeless Tobacco Co., 156 N.H. 88, 95 (2007)

(explaining that the NHCPA “generally is giverobd sweep”). Moreover, Presti has alleged that
Toyota directed and apprayef the misrepresentations madeTayota dealerships, such as the
alleged misrepresentation made by Coloniapleyees in New Hampskarthat $173 per tire
gualified as the “regular” tire pre. D. 21 11 23-25; D. 28 at 1Z#hus, the Court need not opine
on the scope of the NHCPAs Presti’s allegations sufficientljfleye that misrepresentations were,
at least in part, received within New Hampshire.

The Court nevertheless dismisses Presti's NHCRAmM. First, Presti’'s allegations of
injury retain the same flaws as those addiksdg®ve regarding the Chapter 93A claim. The

NHCPA also requires actual injury, see NRev. Stat. 8§ 358-A:10, and Presti has provided no



basis for a distinction betweeanjury as defined by Masshosetts’s and New Hampshire’s
consumer protection jurisprudem Second, Presti has not essdif@dd plausible causation under
New Hampshire law.__See Lawrence, 164 N.H9&t In_Lawrence, the court signaled that
causation is a necessary elemeind NHCPA claim, reversing @ass certification order on the
basis that individual quéens of actual knowledge of misreprasaion prior to purchase defeat
causation and would predominatetiat case._Id. at 101. As Presti admits, he was aware of the
price distinction prior to purchasing the tire®. 21 § 16. The Court thus dismisses Presti’s
NHCPA claim on this basis.

B. Presti Has Failed to State &laim of Unjust Enrichment

Presti alleges that both Toyaad Colonial were unjustly eched when they advertised
“[t]hree tires at a regular pricEurth tire for one dollar,” while @drging higher than normal prices
for the three tires. D. 21 { 43. A claim of unjusti@mment requires that@aintiff show: “(1) a
benefit conferred upon the defendant by the pf§ir{2) an appreciaon or knowledge by the
defendant of the benefit; and @)ceptance or reteati by the defendant d¢iie benefit under the

circumstances would be inequita without payment for its vadu” Mass. Eye & Ear Infirmary

v. QLT Phototherapeutics, Inc., 552 F.3d 47, 57 Clis}, decision clarifid on denial of reh'g, 559

F.3d 1 (1st Cir. 2009) (citing 26 Samuel Willist&rRichard A. Lord, A Treatise on the Law of

Contracts 8§ 68:5 (4th ed. 1993))rd%j Toyota points out that Prelstis failed to allege that Toyota
received any specific benefit from the sale. 23.at 14. Presti has submitted an invoice that
demonstrates that he and Coloniadre parties to the sale, D. all41, but he lanot identified
any benefit Toyota reaped from the transaction.h@Vit any alleged benefit, Presti fails to state a

claim of unjust enrichmd against Toyota.



Second, Defendants contend thatinequitable conduct occudr@ere, and, indeed, Presti
received a benefit from Colonial because he purchasetl of four tires at price far cheaper than
their “regular” price and has notieded that the four tires he bougire actually worth less than

what he paid for them. D. 25 at 14-15¢ ddulder v. Kohl's Dep't Stores, Inc., No. 15-11377-

FDS, 2016 U.S. Dist. LEXIS 11584, at *21-22 (Pass. Feb. 1, 2016), aff'd, 865 F.3d 17 (1st Cir.
2017) (holding that there was no unjust enrichmergrevtPlaintiff failed taallege that Defendant
retained a benefit that would be inequitable without payment for its value). Defendants are correct.
As Presti has not alleged thatdid not receive the tires he atteteh to purchase, he has failed to
state a claim of unjust enrichment here.

Finally, Presti purchased these tires pursuanstdes contract with Colonial and is barred
from recovering under the equitaldloctrine of unjust eithment. _See D. 21 41. A claim for
unjust enrichment is not viable eh there is a valid express c@ut between the parties. See

Philibotte v. Nisource Corp. Servs. Co., 793 F.3d 159, 167 (1st Cir. 2015); Metro. Life Ins. Co. v.

Cotter, 464 Mass. 623, 641 (2013). _In Shaulisef@mple, the plaintiff claimed that Nordstrom
was unjustly enriched by obtaining revenue ardfifgrthat it would nohave otherwise obtained
absent its deceptive conduct. Shaulis, 865 F.&d akhe First Circuit disagreed, however, and
held that because the agreembatween the Plaintiff and Mastrom was a “straightforward
everyday sales contract for the purchase of atewgthe obligations of which Nordstrom fulfilled

by charging the stated purchase price in exchémgthe ownership of theweater, the plaintiff
was barred from recovering under a theory of urgasichment. _Id. at 16. Presti confronts the
same obstacle here. Here, there was an actuaf bidle exchanged between the parties (as alleged

and attached to the amended complaint), degan express valid contract to sell and buy the
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tires, and Colonial tendered four tires in accoogawith that contract. See D. 21 at 42. Presti
cannot, therefore, recover under a quasitieet theory of unjust enrichment.

C. Presti’'s Amended Complaint Fails tomeet the Heightened Pleading
Standards of Rule 9(b)

Alternatively, the Court notes that Pres@siended complaint fails to meet the pleading
requirements set forth in Rule 9(b). Both Defemig argue that Presti’'s amended complaint fails
to meet the heightened pleading standards of Rble ®. 23 at 4-5; D. 2&t 6-7. Presti does not
dispute that Rule 9(b) appliestttese claims, but he argues that he has pled sufficient information
to satisfy the purposes of the heightened plepddguirement. D. 28 at 4-5. The Court agrees
that the complaint’'s deficiencies under Rulé)9&re significant—omitting allegations of the
circumstantial details surrounding Presti’s receipt of the promotional materials, submitting out-of-
state advertisements but omitting any sent by Calarisent within Masshusetts and failing to
allege with any specificity Toyota’s role in tkeents—and demonstrate an alternative basis for
the Court to dismiss the case. The Court hasntleeless focused on Defendants’ other arguments
herein, as they demonstrate that any atteémptnend the complaint further would be futile.

VI. Conclusion

For the foregoing reasons, the Court ALLOWSfendants’ motions to dismiss, D. 23;
D. 25, and dismisses Presti's second amended complaint.

SoOrdered.

&/ Denise J. Casper
Lhited States District Judge
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