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CROSSMOTIONSFOR SUMMARY JUDGMENT

July23, 2018
STEARNS D.J.

After graduating from Denni¥armouth High School in June of 2014,
Katelin O. enrolled aBrewster Academy, a private New Hampshire boarding
school,where she spent a year preparingdolege. Duringher years as a
public school pupijl Katelin’s parents expressed repeated concerns to
educators inthe Dennisyarmouth Regional School District (Dennis
Yarmouth) that shenight suffer froma learning disability.In December of
2012 an independent evaluati confirmed thatKatelin presented with
dyslexia. After intensive negotiationni May of 2013, Katelin's parents and
DennisYarmouth agreed to a Section 504 plan, which wagwed later that
year andremained in place untiMay of 2014. Two years laterKatelin's

parentsturned tothe Bureau of Special Education Appeals (BSE&gking
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reimbursement from Dennigarmouth forthe costs of sending Katelin to
Brewster during her gap year A BSEA Hearing Officer eventually
determined that Katelin's parents’ clamwas mosthbarred by the statute of
limitations and that Brewsten any event had beeaninappropriatehoice
for Katelin. The parents theappealed the BSEfAdecisionto thiscourton
Katelin’s behalf invoking the Indviduals with Disabilities Education Act
(IDEA), 20 U.S.C.8 1400et seq, and Section 504 of the Rehabilitation Act,
29 U.S.C. § 794Before the court arthepartiescrossmotions for summary
judgment
BACKGROUND

In its decision, thdSEAdescribeKatelin “as a bright, hardvorking,
extremely responsible, kind and personable youngao.” BSEA Decision
# 1607923 (BSEA Dec.) at 3 § Zrom almost the beginning of her public
schooling Katelin’s parentexpressed concerns to school officials thla¢ s
was laboring undem learningdisability. In 2004, and again in 2007,
DennisYarmouth conductethformalevaluations oKatelin, concludingon
each occasiothat she was not eligibler special education service&d. at
3 3. Katelin’s parentseventually arranged for Katelin to undergo an
iIndependentneuropsychological examinatiofollowed by a speechand

language evaluation in December of 2012 and Janafa2@13. Id. at 49 10



and P$. Concise Statement of Undisputed Facts afffL 3-5. The
neuropsychologicalexaminer reportedthat Katelin “presented with
significant languagdased learning disability (dyslexia) BSEA Dec. at 3
11. Both of the evaluatorsecommendedpecial needaccommodationfor
Katelin, including dailyone-on-one tutoring by a ‘reading specialist to
addresdier dyslexia’ 1d. at 8111124 & 39.

In March of 2013, Katelin’s parentpresented the results dhe
evaluatiors to DennisYarmouthschool officials 1d. at 12940. Whenthe
school districtrequested consent to perforan evaluation ofits own,
Katelin’s parents refused.Id. at 12  44. On April 10, 2013, Dennis
Yarmouth held a IDEA “Teant meeting to discuss Kateliniagnosis Id.
at 121 45. While accepting the fadthat Katelinsuffered fromdyslexia,the
Team issued a“Finding of No Eligibility” b ecauseKatelin “was making
effective progress in her general education couegeennisYarmouth],
some of which were honors levelld. at 12-13 1 45.

Katelin’s parentsdisagreed with but did notformally appeal the
Team’'sconclusion Instead,on May 8, 2013, they met witthe Dennis
Yarmouth Superintendentand Kenneth Jenks Katelin’s high school
principal, to press her casdd. at 137149-51. Themeeting resulted in the

preparation of a Section 504 Plan for Katelin, whiecluded, among other



accommodations, three hours of eom-one tutoringeach weelduringthe
summer of 201dy Sarah Hewitt, a nationaHyecognizedemedial reading
specialist.ld. at 1314 151-55. On September 4, 2013, Katelin’s Section 504
Plan, including the weekly tutoring sessions with Hawiwas renewe@nd
extended hrough her senioyear of high school Id. at 14 § 53; | 54.
However, forunexplained reasons, Hewgtiutoringcame to an enth May

of 2014, several weeldseforethe June 27, 201dxpirationdate of Katelin’s
Section 504 Planld. at 159 58. NeitherKatelin nor herparentsobjectked.

Id. at 157 60.

In the fall of 2013, Katelinwon early admissioracceptancet two
colleges Id. at 169 63. Apprehensive about her ability keep pace with her
peersn a collegeenvironmentKatelintold her parents in December of 2013
that shewantedto put off collegeenrollmentfor ayear. I1d. at 16165-66.
Katelin’s parents agreed amgkcided to send Katelin to Brewster for a fifth
year of high schoolld. at17-19167-68 &83. On March10, 2014, Katelin’s
parentsrequestedassurancefrom Principal Jenks that YarmoutDennis
would pay for Katelin'syear at Brewster Jenks however, rejected the
requesttwo days laterpn March 12, 20141d. at 17 69-70. Katelin turned
18 years of ageon May 1,2014, andreceivedher diploma from Dennis

Yarmouthon June 272014. Id. at 1719 9172 & 82. She themattended a



“post-high school year at Brewster,” where she receivee¢ instructional
support sessions per week from Brewster teadfier Yau (who is not a
certifiedreading or special education instrugtotd. at 21989, 28. Tuition

and boardat Brewster, according to its websiteurrently amounts to
$62,600 per yeat.

Following the refusal by Denmi¥armouth to reimburse the costs of
the year at Brewster, Katelin’s parenbsough an attorneffled two BSEA
Hearing Requests March and September of 201dppealing thdunding
refusal. Boh Requests werdismissedvhen theattorney failed to respond
to Orders to Show Caus®&SEA Decat 177171, 20211988 &91. On April
4, 2016, Katelin's parents filed a third BSEA Heeg Requestc¢laiming that
DennisBrewster had failed its obligation to providatelin a Free and
Appropriate Public Education (FAPE)d. at1l On December 22, 2016he
BSEA, in awritten decisionfound that while Denniyarmouthhaddropped
the “proverbial ball” at “critical times’ Katelin’s remedies werdargely
barred on procedural groundsecause her parents htadled to contest the
district’s “no eligibility” finding in 2013 andhadfailed to prosecutéhetwo

Hearing Requests in 2014ld. at 22, 26. According to theBSEA the

1 SeeDef.'s Response to Pls.” Concise Statement of Upulisd Facts
at 179 39; Tuition and FeeSBREWSTERACAD.,
https://www.brewsteracademy.org/ tuition (visitedyd®, 2018).
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applicabletwo-yearlimitations period hadextinguished’most ofKatelin’s
claims,with the exception of the claim for equitable compation for the
period from May to mid-Juneof 2014, when Hewitt’s tutorindnad been
prematurelyended before the expiration Katelin’s Section 504 Planld.
at 26:27. The BSEAalso heldthat because Brewster “did not provide the
specialized instruction recommended,” Kat&liparents were not entitled to
reimbursement from Dennig¢armouth for hepostgraduateear.id. at 28.
On March 21, 2017, Katelin and her parents filddis Complaint inthe
district court seeking review of the BSEA decisianderIDEA and Sedion
504 of the Rehabilitation &, together withan award of attorney’s fees.
STANDARD OF REVIEW

While before the court are the partigsbssmotions for summary
judgment, a point of clarification is in order: Indltase ofDEA, “a motion
for summary judgment. .is simply a vehicle for decidintipe relevant issues,
and the noAmoving party is not entitled to the usual inferesmaeits favor.”
Sebastian M. v. King Philip Reg! Sch. Dis685 F.3d 79, 885 (1st Cir.
2012). Also, unlike in the usual summary judgment conteat, entry of
judgment is not precluded by the presence of disputedasoimaterial fact.
Id. at 85. Rather, the judiciateview of administrative proceedingsider

IDEA is conducted undemlan intermediate standard “a more critical



appraisal of the agency determination than cleaor review,” but “well
short of completele novareview.” Lenn v. Portland Sch. Com 98 F.2d
1083, 10861087 (1st Cir. 1993).A court will thus give a BSEA Hearing
Officer’s decision “due weight”in its “thorough ydeferential” review of the
administrative record.Roland M. v. Concord Sch. Comn®10 F.2d 983,
989 (1st. Cir 1990).
DISCUSSION

The parties advance arguments and conarguments omthreemain
iIssues- the statute of limitation¥Katelin’s substantive entitlement to IDEA
relief, and relief under Section 504 of the RehabilitatAct. | will address
each in turn.

Statute of Limitations

DennisYarmouthmaintains that IDEAlaimsbrought byKatelin and
her parents predatinApril 4, 2014 arebarred by theDEA two-year statute
of limitations, and thathe BSEAHearing Officer correctly appliethesame
limitations periodto the Section 504claims. See20 U.S.C. § 1415(f)(3)(C);
BSEA Hearing Rule I.CBSEA Dec. at 22 n. 16 (“Although Section 504 is
silent as to the applicablstatute of limitations, the twgear statute of
limitations applicable to IDEA cases is the statatest closely related to

Section 504). Katelin argueserrorin applyingthetwo-year|DEA statute



of limitations to her,because in her view theris no IDEA statute of
limitationson claims brought bgtudentsvho have reached their majority.
She also argues that in her caSegtion 504rovidesfor a threeyear statute
of limitationsthat only began to run ovlay 1, 2014, the day of her eighteenth
birthday Theparentage of these arguments is very dubidlathing in the
IDEA, or the related case law, supports Katelin’'s assertion that adult
students are exemgd from IDEA's statute of limitationsln relevant part,
IDEA saysthe following on the subjectA*parentor agency shall request an
impartial due process hearing within 2 years ofdlaée theparentor agency
knew or should have known about the alleged actiat forms the basis of
the complaint...” 20 U.S.C. § 1415(f)(3)(C)While subpart D of the section
provides for exceptions to the timeline, theseyayply to a child’s parents:
there is no exception listed for “adult studenisAs the Hearing Officer

persuasivelynoted “becausehe rights accorded to an adult student under

2The three exceptions specified by the IDEAto tle-year limitations
period are as follows. If a State has an “exptiecite limitation” for a hearing
request, it will control. 20 U.S.& 1415(f)(3)(C). Massachusetts does not
have such a limitation. Additionally, if the parteailed to request a hearing
because of “specific misrepresentations by thelledacational agency that
it had resolved the problem forming the basis & tomplaint,” or because
of “the local educational agency’s withholding nfarmation from the parent
that was required under this subchapter to be pexdito the parent,” the
two-year limitation does not apply. 20 U.S.8£1415(f)(3)(D). Katelin’s
Complaint does not allege facts supporting either the sdconthe third
exception.


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=20-USC-995424086-185751715&term_occur=83&term_src=title:20:chapter:33:subchapter:II:section:1415
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the IDEA mirror those of a parent, it is logicaldonclude that the statute of
limitations applies to an adult student in the sawagy that it applies to a
parent.” BSEA Dec. at 9. Where the idea thaGection 504 of the
Rehabilitation Actprovidesfor athreeyear statute of limitationapplicable
to adult studentgomes from is a mysteryCourts uniformly holdhatit is
the IDEA two-year statute of limitationthatapplies t0O Section 504 claims.
See e.g, D.K. v. Abington Sch. Dist696 F.3d 233, 244 (3d Cir. 2012)
(Claimants have the same two years to file an administrativenglaint
alleging a violation of the IDEA 08 504 of the Rehabilitation AC); Mr. &
Mrs. D v. Southington Bd. Of Edyud19 F. Supp. 2d 105, 11816 (D. Conn.
2000) (8504 claimsare “subject to the same statute of limitation pusmon
applied to the IDEA claims)?
Relief under the IDEA

This is simply a reprise of the statute of limitats argumentDennis
Yarmouth maintainshat theBSEA correctlyrelied on the tweyear statute
of limitations in dismissing Katelin’s IDEA claimsSeeBSEA Dec. at 26
(“Claims and remedies available in 2013 were nogkmavailable in 2016,
[and] all of Parents’/Student’s claims unddEBDEA were lost”). Katelin

repeats the argument without further elaboratibat the BSEA erred in



refusing to considebennisYarmouth’s actions prior to Aprdf 2014. Since
the premise is wrong, the argument fails
Relief tnder Section 504 of thieehabilitation Act

Katelin contends that DennMarmouth violated Section 504 of the
Rehabilitation Act by failing to provideer meaningful access to reasonable
accommodations, and did so with deliberate inddfere. Therefore, the
argument goeshe isentitled tocompensatoryeimbursement for her year
at Brewster.DennisYarmouth for its partrelies (correctly, | believe) othe
Hearing Officeis determination thaKatelin’s parentsacceptance without
objection of the implementation of heiSection 504 Plan foreclosemy
resulting Planbasedclaim of inadequate treatmeréxcept for the brief
period whenHewitt’'s tutoring ended without explanation or substitunt).
BSEA Dec. at 2728.

DennisYarmouthnextarguesthateven if Katelin’s Seebn 504 Plan
fell short of FAPE standard&er parents decision to resort to sedlp by
enrolling her atBrewsterwas (as the Hearing Officer yet again foured)
inappropriate remedy fdner specialneeds. See Mr. | ex rel. L.l. v. Maine
Sch. Admin. Dist. No. 5880 F.3d 1, 24 (1st Cir. 2007lParental removal
from a public school and placement in a private gpean cannot be

‘reasonably calculated to enable the child to reee@ducational benefit” if
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the pihvate program does not offer “some element of spleeducation
services in which the public school placement wadictknt.”), quoting
Berger v. Medina City Sch. DisB848 F.3d 513, 523 (6th Cir. 2003).
Section 504 of the Rehabilitation Agrovidesthat “no otherwise
gualified individual with a disability in the UniteStates|. . .] shall, solely
by reason of her or his disability, be excludednirthe participation in, be
denied the benefits of, or be subjected to disaniion under anprogram
or activity receiving é€deral financial assistance29 U.S.C.§ 794(a). The
Act requires federaljfunded entities to offer eligible studentaeaningful
access” to‘reasonable accommodatiahsAlexander v.Choate 469 U.S.
287, 301 (1985)Theriaultv. Flynn, 162 F.3d 46, 48 (1st Cir. 199870 give
content to the requirement ofieaningful accessa school district must
prepare in consultation with a child’s pareatsAPEidentifying“regular or
special education and related aids and servicddthdare designed to meet
individual educational needs of handicapped persmadequately as the
needs of norhandicapped persons are meB84 C.F.R.§104.33(b)(2).In
addition toestablishing thashe was deniednaadequat&APE, a plaintiff in
a Section 504 case must aldemonstratehat “the denial resulted from a
disability-based animus.D.B. ex rel. Elizabeth B. v. Esposit®¥/5 F.3d 26,

40 (1st Cir. 2012)see also Lesley v. Hee Man Ch2®0 F.3d47, 53 (1st Cir.

11



2001) (the plaintiffmust show that services were denied “solely by oeas
herdisability.”).

DennisYarmouth does not dispute that Katelin is a quedifi
individual under Section 504Katelin also appears tgreethat her Section
504 specialized supesron under Hewits tutelagewas appropriate. See
Pls.”Mot. for Summ. J. at 12 (“It is clear thatestid make growth during her
senior year due to the specialized tutoring sheived from Mrs. Hewitt).
Therefore, the only relevantimeframe forthe assessment dfatelin’s
Section 504claims is thesix-weekwindow between the beginning of May
and midJune of 2014, whemHewitt's tutoring stopped On this issuge
Katelin has alleged no facssiggestinghatthe cessationf Hewitt's services
wasbasd on“disability-based animus.Espositg 675 F.3d at 40Katelin’s
only claims of animus, or “deliberate indifferentare directed abDennis
Yarmouth’s refusal to provide harth aFAPE prior to May of 2013SeePIs.’
Mot. for Summ. Jat 910 (“DennisYarmouth’s [sic] did not design any
services for Katlin [sic] to include language basgxkcific services prior to
just her senior yeal).3 Whatever the merits of the argument, it is time

barred for the reasons previously explained.

3 Katelin’s arguments on this issue in her “Respomsedfendant’s
Response to Plaintiffs Motion” are not persuasive.

12



Even assumingarguendgq that Katelin could show that the untimely
cessationof her tutoringsessionsarose from animus towards her dyslexia,
the unilateral decision to enroll her Btewsterwithout input from Dennis
Yarmouth wasan inappropriatehoice ofremedies It is true, that a public
school districthatcannot provide a disabled student withadequat&APE
“‘may be obliged to subsidize the child in a privategram.”C.G. ex rel. A.S.
v. Five Town Cmty. Sch. Distc13 F.3d 279, 284 (1st Cir. Z2IB), citing
Burlington Sch. Comm. v. Mass. Dept of EQut/l U.S. 359, 370 (1985)
However,a district will not be required to reimburse thgerse of grivate
education if the private school “does not offer asfythe special education
services recommended by the expértsir. I, 480 F.3d at 24Moreover, a
courtentertaining a prayer foequitable relief must consider “all relevant
factors” in order to determine “the appropriate arehsonable level of
reimbursement that should be requiredtlorence Cty. Sch. Dist. Four v.
Carter ex rel. Carter 510 U.S. 7, 16 (1993)If the court finds the private
school costs unreasonable under the circumstarficaa) reimbursement
will not be appropriate.”ld. “Parents who unilaterally change their child’s
placemen{. . ] without the consent of state or local school offisi do so at

their own financial risk.Burlington,471U.S.at374-375 (1985).
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Katelin’s neuropsychological and language/spee#aluatorsboth
recommended that she receive individualized ingiomcfrom a qualified
‘reading specialist. BSEA Dec.at 811 11 24 & 39.While Hewitt fit thatbill
asa nationally certified reading specialist, Ms. Yatho wasuntrained and
uncertified in botlreading and special educatiafid not As such Brewster
did not provide Katelin with an appropriat@nd therefore reimbursable)
special education

The BSEAruled, and Dennisarmouth does not contest, that Katelin
was “entitled to compensatory. . specialized instruction in reading and
writing by a qualified individual such as Ms. Hetlifor the period between
May and midJune of 2014.1d. at 2728; seeDef.'s Opp'n to Pls.” Mot. for
Summ. J. at 11The court would prefer that the parteegree on a reasonable
sum to compensate Katelin and her parents foralgeg¢ed violation without
further court intervention

ORDER
For the foregoing reason®ennisYarmouth’s motion for summary

judgmentis ALLOWED as follows. All claims arising from events prior to

4 Additionally, the expanse and expense of ttlteosenremedyis
disproportionate to Denm¥armouth’s relatively minor FAPEviolation
during thebriefwindow between May of 2014 and Katelin’s guadion from
DennisYarmouth onJune 27, 2014

14



April 4, 2014 are DISMISSED Katelin’s crossmotion for summary

judgmentis ALLOWED with respect to the FAPE violation that occurred
between May anduneof 2014. The parties will meet to agree on a duda
compersatory sum to be paid to Katelin and her parentshat violation
and report to the court within thirty (30) daystb& date of this decision on
the results

SO ORDERED.

[s/ Richard G. Stearns
United States District Judge
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