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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

PATRICIA KEIGNEY-RODRIGUEZ
Plaintiff,

V- Civil Action No. 1:17ev-10501ADB
PRESIDENT AND FELLOWS OF
HARVARD COLLEGE d/b/a HARVARD
UNIVERSITY HEALTH SERVICES

* ok ok ok ok ok ok kK K F

Defendant.

MEMORANDUM AND ORDER GRANTING MOTION TO DISMISS

BURROUGHS, D.J.

Plaintiff Patricia KeigneyRodrigueznitiated this action againghe President and
Fellows of Harvard College, doing business as Harvard University Health anchFBenaces,
alleging discrimination under the Americans with Disabilities Act of 1920U.S.C. § 12101
(“ADA”) . [ECF No. 1] (“Compl.”).

l. BACKGROUND
The following allegations, as set forth in ttwmplaint, are taken as truerfthe purposes

of the motion to dismisd®).S. ex rel. Hutcheson v. Blackstone Med., Inc., 647 F.3d 377, 383 (1st

Cir. 2011).

Plaintiff was employed as aflergy nurse atHarvard University Health Services
(“HUHS") from August 24, 2009 to March 15, 2016. Compl. 11 7, 38. In December 2012,
Plaintiff advised HUHS that she needed to take time off from work due to her Adidgit De
Disorder, which had worsened arouhdttime and affected her ability to concentrate at home
and work due talebilitating panic attacksd. 1110-11, 13-14. HUHS approved Plaintiff's

request, and Plaintiff took three leaves of absence in 10t 16—17After returning from
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approved leaveRlaintiff claims that hesupervisorsargetedherwith multiple disciplinary
actions thatherperformance evaluatiomas“negatively impactetl and that her supervisors
issued an unjust verbal warning against herf[fl 19-20, 23. Additionally, Plaintiff asserts that
her supervisors crafted new practices and procedoaeshanged her employment conditions to
make satisfactory completiari duties virtually impossibldd. 11 25-26. After she completed
the HUHS reasonable accommodation form, Plaisgiffsshe was treated differently because
she availed herself of accommodations megslableto disabled individualdd. 1 24, 30.
Plaintiff alleges thasheattempted tause HUHS'’s dispute resolution process during her
employment at HUHSbutthatit seened designed to only protect HUHSE. 11 31-32.
Additionally, Plaintiffasserts that she met with HUHS’s Omnibus person, Lydia Cummings, on
numerous occasions to discuss the ongoing issues with her supetdis{ffs34-35.Ms.
Cummings shared a book on workplace bullywith Plaintiff, and according to PlaintiffiMs.
Cummingsstated “T his is what is happening to youd. {1 36-37.
Plaintiff eventually signed a separation agreerhentFebruary 25, 2016, and her
employmentvith HUHS ended on March 15, 2018l § 38 [ECF No. 11 Ex. A 1 5{(*"S.A.”).
The separation agreement, in relevant @dfbordedPlaintiff “special benefits,” such as a lump
sum payment, outplacement services, and a letter of refeaamtencourage@laintiff to seek
the advice of an attorney before signiBgA. 11 4, 6-7.1n “exchange for the special benefits”
Plaintiff “discharge[d] Harvard . . . from any and all claims . . . arising undethe Americans
with Disabilities Act of 1990.’ld. 1 8.Plaintiff contends that she had no opti@awilablewhen

Defendant presentdbe separation agreemetat her and that theeparation agreemeaittempéd

! Defendant appended a letter (“separation agreemianity memorandum in support of its

motion to dismiss. [ECF No. 11 Ex. A 168BA”). Plaintiff signed the letter on February 25,

2016. The propriety of considering the document is in dispute, but the Court concludes that the
document may be considerenfya.



to circumvent Defendant’s obligation under the ADA to provide a reasonable acconunodati
Compl. 11 39-41Plaintiff does not allege that she did not receive the benefits of the agreement
butinstead ontends that HUHS has never sufficiently addressedbDér requests for
accommodation aneklief fromretaliation.ld. § 42.

Plaintiff claims shédnasexhaustedhe administrative remagbk available to herd. § 0.
On March 24, 2017, Plaintiff filethecomplaint in this actiond.
. STANDARD OF REVIEW

On a motion to dismiss for failure to state a claim pursuafetb R. Civ. P. 12(b)(6),
the Court must aept as true all welpleaded facts, analyze those facts in the light most
hospitable to the plaintiff's theory, and draw all reasonable inferences from dotsénffavor
of the plaintiff. Hutcheson647 F.3cat 383. Although detailed factual allegations are not

required, a pleading must set forth “more than labels and conclusions.” Bell Ail.\Cor

Twombly, 550 U.S. 544, 555 (2007). To avoid dismissagrapgtaint must set forth “factual
allegations, either dect or inferential, respecting each material element necessary to sustain

recovery under some actionable legal theoBagliardi v. Sullivan513 F.3d 301, 305 (1st Cir.

2008) (internal quotations and citation omitted). Further, the facts alleged, akeentdogether,

must be sufficient to “state a claim to relief that is plausible on its’fAc&. ex rel. Maddox V.

Elsevier, Inc. 732 F.3d 77, 80 (1st Cir. 2013) (quoting Twombly, 550 U.S. at §AQhe court

must determine whether the .factualcontent allows a reasonable inference that the defendant
is liable for the misconduct allegedd. (internal quotations and citation omitted).
llI.  DISCUSSION

Defendantargues that th€omplaintshould be dismissed pursuant to RL2¢b)(6)

because (1Plaintiff released her claims against Defendant, including all claims pled in the



Complaint, when she executed Separation agreement and release, anBI@tiff ratified the
separation agreement and release by accepting the benefits provided thefE@kblo. 11].
Plaintiff contends that the separation agreement should be excluded frRueii2(b)(6)
review because it is not central or integral to Plaintiff's claims of ADA violatemd retaliation.
[ECF No. 13]. Th&keyquestion is whether this Court can properly consider the separation
agreement and release in its determination on Defendantisivio Dismiss, and, if so, whether
Plaintiff's claims arébarred by the separation agreement.

A. Consideration of the Separation Agreemenand Release

In general, “[i]f, on a motion under Rule 12(b)(6) . . . matters outside the pleadings are
presented to and not excluded by the court, the motion must be treated as one for summary
judgment under Rule 56.” Fed. R. Civ. P. 12(d). The cobhawgever, “have made narrow
exceptions for documents the authenticity of which are not disputed by the partefécial
public records; for documents central to plaintiffs’ claim; or for documentisumtly referred

to in the complaint.” Hogan v. Enters/Bos Gas 165 F. Supp. 2d 55, 58 (D. Mass. 20GEe

alsoFoley v. Wells Fargo Bank, 772 F.3d 63, 74 (1st Cir. 200Wj]hen ‘a complaints factual

allegations are expressly linked+t@and admittedly dependent upo-document (the
authenticity of which is not challenged),’ then the court can review it uponiamtotdismiss.”

Alt. Energy, Inc. v. St. Paul Fire & Matrine Ins. Co., 267 F.3d 30, 34 (1st Cir. 2001) (quoting

Beddall v. State St. Bank & Trust Co., 137 F.3d 12, 17 (1st Cir. L998hough ‘there is no

requirement that the pleader attach a copy of the writing on which his actiorenselée$
based[,] . . . when plaintiff fails to introduce a pertinent document as part of his pleading,

defendant may introduce the exhibit as part of his motion attacking the pleadumpé K.



Penthouse Ink, Ltd., 840 F.2d 1012, 1015 (1st Cir. 1988) (quoting/Bght & Miller, Federal

Practice and Procedu§el1327 at 489 (1969)).

Additionally, whena complaint fails to state a claim unléiss defendant retains some
measure of liability, dependent on an agreement, the district court can prapesityec the
agreement irvaluating anotion to dismissSeeAlt. Energy 267 F.3dat 34 (holding that
district court properly consideresgttlement agreement when ruling on motion to dismiss
because existence of defendant’s potential liability depended directly on ntlathes had
been released under settlement agreement and plaintiff did not dispute theeséttle
agreement’s authentigit Alternatively, Plaintiff asserts that the separation agreement may be
relevant to an affirmative defense, but is not relevant tikthhe12(b)(6) motion. [ECF No. 13].
The First Circuit has held, however, that “[ijn an appropriate case, an difiendafense may be

adjudicated on a motion to dismiss for failure to state a cldimrg Colonial Mortg. Bankers

Corp., 324 F.3d 12, 16 (1st Cir. 2003).

Plaintiff specificallyreferences the separation agreenembur paragraphs dhe
complaint. Compl{f 3-41.She initially challenges the relevancy of the separation agreement
to her ADA claims but also states that it “could, however, become relevant in the context of
whether [Defendant] presented the agreement in an effort to avoid a continuing abligati
accommodate the plaintiff's known disability.” [ECF No. 13]. Additionally, Plafimides not
challenge the authenticity of the documeédtat 2-3. Thussimilar to the situation iklogan
becausdPlaintiff does not dispute treeparation agreemesnuthenticity explicitly mentions
the separation agreementtheComplaint multiple timesand notes that treeparation
agreemeninay berelevant to her ADA claimghis Court can properly consider the separation

agreemenin making its decision on Defendant/otion to DismissSeel65 F. Supp. 2dt58



(holding that, although neither of the documents attached to defendants’ motion to diasiss
submitted with the complaint, because bet#respecifically referenced ithe complaint’dext
andwereintegral to the plaintifs claims the court may properly consider the documents on a
motionto dismiss).

B. Validity of the Separation Agreements Releaseof ADA Claims

Defendantlso correctly argusghat the release of the ADA claims in the separation
agreement was valid. ReleasdADA claimsarepermissiblebecause the ADA “clearly

encourages private resolution of employment dispuRisgraFlores v. Bristol-Myers Squibb

Caribbean112 F.3d 9, 12 (1st Cir. 199 ADA claimsarebarred at the motion tosiniss stage

if a releasen an agreemens valid. RiveraOlmo v. State Ins. Fund Corp. (SIFC), 2500Bp’ X

365, 366 (1st Cir. 2007affirming the district court’s decisiaat a plaintiffSADA claims
were barredt the motion to dismiss stabg a settlement agreement’s general release of all
ADA claims). Areleasan an agrement is validwhen an employee knowingly and voluntarily
consents tat. Id. at 367.

To determine if a releaseas madé&nowingdy and voluntaty, courts evaluatsix factors
at the motion to dismiss stagd) whetherthe agreement was written clearly; (B¢ employee’s
education and business sophisticati@) the length of time afforded to the employeeconsider
the agreement; (4yhetherthe employee consulted an attorney or was encouraged or
discouragedby theemployer from doing so; (5) if the employee had any input in negotiating the
terms of the agreement; and (6) whetineremployer offered arttie employee accepted

consideration (i.e., severance pay, additional benedeO’Shea ex relO’Shea v. UP3Ret.

Plan 837 F.3d 67, 77 (1st Cir. 201®iveraFlores 112 F.3cat 12n.4.



Plaintiff contends that “she was forced to sign a separation agreémbith suggests
that Plaintiff's execution of the agreement was not voluntary. Compl. 11 38-39. She does not
plead any additional facteowever, tandicatethatthe agreememwas not signed knowingly and
voluntarily. To the contrary, the separation agreement provided Plaintiff withigsjpenefits,
such as a lump sum payment, access to outplacemeneserucl a letter of referen&A 14,
6. Furthermore, Bfendanencouragedlaintiff to “carefully consider its terms, including the
release of claims . . . and . . . to seek the advice of an attorney before signingéé#mees
“[t]o be certain that tls agreement will resolve any and all dissatisfactions that you might have
and that are you signing this agreement knowingly and voluntaldyy’ 7. Lastly, Plaintiff had
“21 days to consider the terms and conditions of [the] agreement, to consult with counsgl of [he
choice, and to decide whether to enter into and sign [the] agreemdefftd. An examination of
the relevant factors set forth O'Sheasupports the conclusion that the release was made
knowingly and voluntaly: the release of claims was cleBlaintiff was given 21 days to review
the agreement, Plaintiff was encouraged to meet with counsellantfPvas paid
considerationSee837 F.3dat 77.

C. Plaintiff’'s Claims Are Barred by the Separation Agreement’'sRelease

Plaintiff brings two claims, both under the ADW. Count |, Plaintiff alleges that
Defendant violated the ADA by failing to accommodate her disability and ristreatively
dischargingherfrom heremployment. Compl. § 52. In Count I, Plaintiff asserts that Defendant
violated the ADA by retaliating againisérfor requesting and taking disability leave dnd
negatively altering the terms and conditions of her employrierff.54.Because Plaintiff
agreed to releasany andall claims”against Defendant under the ADA from the beginning of

time until the execution of theeparation agreemer@ounts | and 1l are barrdxy theseparation



agreementSeeRiveraOlmo, 250 F.App’'x at 366 parring plaintiff from bringing ADA claims
at motion to dismiss phase wheilaintiff signed general release of ADA claims in settlement
agreement

Alternatively,evenif the Courtwere toconclude that the release wast valid based on
Plaintiff's allegation that “she was forced to s{tjme] separation agreemehtCompl.J 38,
Plaintiff's ADA claimswould still be barred because her subsequent conduct ratified the

agreementlf a release is induced by duress, it is voida®. Bay BosMgmt. v. Unite Here,

Local 26, 587 F.3d 35, 41 (1st Cir. 2009). A person claiming duress, however, may ratify an

otherwise voidable releadgy her subsequent conduct. Deren v. Digital Equip. Corp., 61 F.3d 1,

3 (1st Cir. 1995). Thus, @aintiff claiming duress must act promptly to repudiate the release or

she will be deemed to have waiveer right to do soS. BayBos.Mgmt., 587 F.3cat41.

Additionally, aplaintiff may ratify an otherwise voidable reledseacceptinghie benefits under
the agreementd. A complaint may be properly dismissed if a plaintiff has waived her adsert
claims throughsubsequent condu®@eren 61 F.3d at 3.

Plaintiff signed the separation agreement on February 25, 2016Gt3l3 Plaintiff filed
her EEOC claim otNovember 28, 2016. Compl. § 48. Plaintiff does not contest that she received
the special benefits promised in the separation agree8iemntar to the plaintiff inHartlage v.

Town of Cohasset, 744 N.E.2d 683, 6886s. G@. App. 2001) Plaintiff here accepted the

benefits under the agreement and tvarted nine maoths before making her clairSee

Hartlage 744 N.E.2cht 683 (“By accepting the benefits of the release and waiting nine months
before making her claim, [plaintiff] ratified the agreemg§nihus, Plaintiffratified the

agreement andaived her right to sue for thEeDA claims released in the agreeme&geDeren

61 F.3dat 2 (“A contract signed under duress is voidable, but not automatically void. By



accepting the funds and failing to seek a remedy based on duress within a regsemadblof
time. . .the plaintiffs forfeited any entitlement to relief on this basiguating_Vasapolli v.

Rostoff, 39 F.3d 27, 35 n.5 (18tr. 1994)));_In re Bos. Shipyard Corp., 886 F.2d 451, 455 (1st

Cir. 1989) (holding that “one seeking to repudiate an agreement allegedly entenaadiet
duress must promptly complain of the circumstances under which the documergneds)si
V. CONCLUSION
Accordingly, the Court herebRANTS Defendant’s motion to dismiss [ECF No. 10].
SO ORDERED.
August 7, 2017 [s/ Allison D. Burroughs

ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE




