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UNITED STATES DISTRICT COURT
FOR THEDISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 17-1090¥RGS
ROLAND YARPAH
V.

UNITED STATES DEPARTMENT OF EDUCATION, et al.

ORDER
May 1,2018
STEARNS D.J.

For the reasons set forth below, tbaurt (1) ordersthatthe United
States Marshalse8viceserve a copy of the Complaint and summons for the
United States Department of Education on the UniBtdtes Attorney
General and the United States Attorney for the Mgstof Massachusetts;
and (2) denies without prejudice Plaintiffsquesfor a final decision on this
case.

BACKGROUND

On May 15, 2017pro se plaintiff Roland Yarpah (Yarpahfiled a
Complaintagainst the United t&tesDepartment of Education (DQEnNd
Kaplan Career Institute (Kaplan(Dkt. #1). He also filed a motion for leave

to proceedn forma pauperis (Dkt. #2). In an order dated May 19, 2017,
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the court granted Yarpah’s motion for leave to mexdtin forma pauweris
and ordered that summonses issue. (Dkt. #5).
l. Court’s Review of the Complaint

Prior to entering said @er, the ourt conducted a preliminary review
of the Complaint pusuant to 28 U.S.C. § 1915(e)(2).ltough Yarpah’s
pleading is not as clear as it could be, his clagas be discerned without
speculation.

Yarpah alleges that he attended Kaplan and thaint$teéution “falsely
certified” his eligibility for a federal studentam to pay tuition. At some
later pont, Yarpah asked the DOE to discharge his loanhmnbasis of false
certification by Kaplan! In a letter dated March 1, 20,ithe DOE denied
Yarpah's application fofalse certificationdischarge.(Dkt. #%1). In doing
so, the DOE explained the meagiof “false certification”

Under [certain federal loan programs], schools naestify that

student borrowers who do not have a high schoolotha or

General Educational development (GED) have theitgbib

benefit from the training offered by the insition. False

certification occurs, for example, if the schooledonot test a

student’s ability to benefit or conducts testingan improper
manneri2]

1See20 U.S.C. 8§1087(c)j (providing for discharge of a federal studererio
where “student’s eligibility to borrow . . . wasldaly certified by the eligible
institution”).

2 The grades and length dfigh school transcrip¥Yarpahsubmits with his
complaint do not suggest that he receive a higlosctdiploma. (Dkt. #%x1
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(Dkt. #21 at 5). The DOE states that it rejected Yarpapplication for
discharge because it had “reviewed information fremtities responsible for
overseeing the school's compliance with abilityltenefit regulations, and
has found no documentation of any violations dutimgtime period of [his]
enrollmert.” 1d. The DOE did not suggest that it had undertaken any
investigation or consideration of Kaplan’s certdficon ofability to benefit
with regard Yarpah in particular. The letter ailstorms Yarpah that he may
file a lawsuit in a federal districoairt if he disagrees with the DOE’s decision.
Viewing Yarpah’s documents in their totalignd crediting his well
pled allegationsthe court can reasonably that Kaplan wrongfullytided to
the DOE hisability to benefitfrom enrollment at Kaplan andat the DOE
wrongfully denied his request for discharge of Iesleral student loan
because of the false certificatiotlaving received a final decision from the
DOE on his loan discharge application, Yarpah cosdek judicial review
pursuant to thé&dministrative Procedures ACAPA). Sees U.S.C. 8§ 706(2).

This statute permits a court to set aside agentipmevhere it is“arbitrary

at 4-5). This document indicates that he attended narttl tenth grade at a
public high school in Lynn, Massachusetts from Drber 2003 through the
end of the academic year in 2005, and that he bé¢lgase studies when he
was eighteen years oldee id.The transcript also notes that the schaidl
not have “previous grades from Liberiad.
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capricious, an abuse of discretion, or otherwiseincaccordance with the
law.” 5 U.S.C. 8§ 706(2)(A). Yarpah's failure toepfically identify his claim
against the DOE as arising under the APA does pdeclthe court from
assuming the nature of the clai®ee Johnson v. City of Shelby, M,i485
S. Ct. 346, 34647 (2014) (per curiam

This action has appears toagle some of the issues raisedArice v.
U.S. Dep't of EAu¢209 F. Supp. 3d 925 (S.D. Tex. 20,1®)which thecourt
found that the DO decision not to discharge the debt of a studeas w
arbitrary and capriciousThe student had claimed that Phoenix University
(University) had falsely certified her eligibility for a loanThe University
allegedly told the student to lie on her admissapplication that she had
received a high school diploma. The University cidt administer and
ability to benefit test. When she filed for a cisecge of the loan, the DOE
denied the request on a ground sanito that put forthn the DOEs letter
to Yarpah: in the absence of an audit findingraproper loan eligibility
certification practices, there is an inference that nomreewtaking place.
Adopting the magistrate judge’s Report and Recomdagion on the parties’
cross motions for summary judgmentet courtfound that the DOE’s
decision not to discharge the loan was awdry capricious, an abuse of

discretion, or otherwise not in accordance with lde It found,inter alia,



that, “[r] ather than seek evidence from [the plaintiff]'shofde at school, the
agency focused exclusively on evidence from enstiresponsilel for
overseeing the school's compliance with abilibybenefit regulations-that
Is, program reviews and audits designed to uncewdespread or systemic
ATB violations.” Id. at 932 (quoting DOE’s decision). The court ordetiealt
the plaintiff be fuly discharged from her federal loan and that reeav
refund for wages that were garnished to pay heml&Gee idat 928 see also
Salazar v. Devg<L.A. No. 1401230-RWS (S.D.N.YAug. 9, 2017 (Dkt. #72)
(approval otlass action settlement of claims for dischargkedéral student
loans based on vocational sch'sdalse certification of students’ ability to
benefi). 3
[l. Procedural History

After Yarpah apparently encountered some difficultieshwpteparing
the papers for servicethe United States Marshals Service (“USMS”) served

the DOE on November 14, 2017. (Dkt. #11). On Nobeml5, 2017,the

3 In discussing thePrice case, which was decided on craastions for
summary judgment, the coust not projecting a particular outcome for this
case. ThePrice case simply is an example of a case in which gditt
pursued a claim with similarities to claim Yarpahpirosecuting.

4 This action was closed on September 21, 2047 failure to compete
service. (Dkt. #7). The case was reopened on ligt@3, 2017after the
court was informed that Yarpah had been workindwite USMS to prepare
all documents necessary for service. (Dkt. #10).
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USMS also served the summons for Kaplan at the Bgaania address that
Yarpah had provided for the school. The officerondompleted service noted
that the entity’s name had changed to Brightwoode€a Institute and that
the receptionist had accepted the papers. (DKt).#Neither defendant has
responded to th€omplaint.

On April 26, 2018, Yarpah filed eequest for dfinal decision” on this
case.(Dkt. #13). The court construes this document as a Motion fefalDIt.

DISCUSSION

“When a party against whom a judgment for affirnvatielief is sought
has failed to plead or otherwise defend, and tadtfe is shown by affidavit
or otherwise, the clerk must enter the party’s d#éfa Fed. R. Civ. P. 55(a).
However “either propeservice on or the general appearance of a defendant
IS a necessary condition for a valid default judgrm® Burniac v. Wells
Fargo Bank, N.A.810 F.3d 429, 433 (6th Cir. 20169ee alsoVazquez-
Robles v. CommoLoCo, In¢&57 F.3d 1, 4 (1st Cir. 2014Yyoiding default
judgment where service on defendant was insuffigisbtating that “[i} is
common ground that a judgment rendered in the adesesf personal
jurisdiction is a nullity and that “[the existence of such jurisdiction

normally depends on ledglsufficient service of proce$s



Here, it does not appear that service on eithegrdént was sufficient.
Although the DOE appears to have been properly exserthere is no
indication on the docket that the United StatesoAtey General or the
United States Attorney for the District of Massasbtts received a copy of
the summons an@€omplaint, as required under Rule 4@Q) the Federal

Rules of Civil Procedure.

5This rule provides, in relevant part:

(1) United States. To serve the United States, a party must:

(A) (i) deliver a copy of the summons and of the
complaint to the United States attorney for thdmes where the
action is broughtor to an assistant United States attorney or
clerical employee whom &hUnited States attorney designates in
a writing filed with the court clerd«or

(ii) send a copy of each by registered or certified mail
to the civitprocess clerk at the United Statewoanheys office;

(B) send a copy of each by registered or cextifmail to
the Attorney General of the Uil States at Washington, D.C,;

(2) Agency; Corporation; Officer or Employee Sued in

an Official Capacity. To serve a United States agency or
corporation, or a United States officer or emplogeedonly in

an official capacity, a party must serve the Unitdtes and also
send a copy of the summons and of the complaintelistered
or certified mail to the agency, corporation, odficor employee.

Fed. R. Civ. P. @).



It is also not clear that service on Kaplan wasdtfire. As noted on the
Return of Service submitted by the USMS, the servadress Yarpah
providedis now occupied by a bustiss other than Kaplan, and theuct
cannot assume th&rightwood Career Institute is responsible for Kap$
liabilities.

CONCLUSION

Accordingly:

1 The Motion for Default (or Motion for a Final Decision) (DKkt.
#13)is DENIED WITHOUT PREJUDICE.

2. The Clerk shalldeliver to the USMS copies of this Order, the
Complaint, and the Summons issued for the DOE. U8KIS shall promptly
serve these documents on the United States AttoGeeneral and the United
States Attorney for the District of Massachuseitsaccordance with Rule
4(i)(1) of the Federal Rules of Civil Procedure,dawith all costs to be
advanced by the United States.

3. Once properly served, the DOE is required éspond to the
Complaint as set forth in Rule 12(a)(2).

4. If Yarpah wishes to pursue a claim against Kaplaare@r
Institute, he must endeavor to discover the prdpeation and recipient for

service on this entity. Once he has that informmthe may file a motion for



the reissuance of summons as to this defendanthelfletermines that
Kaplan Career Institute is not the proper defengdhrtmay move to amend

the Complaint to name the proper party.

SO ORDERED.

/s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE



