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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 17-10923RGS

In re PAUL J. SALVADOR

CIVIL ACTION NO. 17-10926RGS
In re WALTER SALVADOR
MEMORANDUM AND ORDER ON
CONSOLIDATED APPEALS FROM THE BANKRUPTCY COURT’S
JUDGMENT OF DEBTORS’'CHAPTER 7 PLAN
October 32017
STEARNS, D.J.

The pivotalissue on appeal is whether tBankruptcy Judgerred in
finding thatthe failure ofPaul Salvador and Walter Salvador (Debjais
comply with the record&eeping provision ofthe Bankruptcy Code, 11 U.S.C.
8 727(a)(3), disqualified them frora Chapter Mischarge After a trial,
Judge Feeney found that “Debtofbad] failed to preserve recorded
information from which their financial informationand business
transactions could be ascertained, and, at wopestmitted their agents or
children to deliberately destroy and appropriateoréded information from
which their financial condition might be ascertain’e In re Salvador 570

B.R. 460, 476 (Bankr. D. Mass. 2017).Consequently, she allowed the
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exception brought by creditor Andrew Kaplan and iédrthe dischargeOn
appeal, Debtors challengeJudge Feeneyseterminationthat they (or
someone acting on their behal§crubbed thecomputesoftheir insurance
businesdy erasing criticafiles. According to Debtors, Judge Feermsed
her findingon the“unequivoca]] testimony” of a forensic experthat files
were intentionally removed from the server .”. ld. Debtors ontend that
this was errotbecauséthere was no such testimony frofthe expert]Mr.
Steen.” Appellant Br. at 4. The Salvadors atsakea “spoliation”argument
— that “[tjhe Bankruptcy Court should not have allavany information
relative to the destroyed evidence to be admittédrel” because the
purchaser of thensurancebusinessdestroyed] the server.” Reply Br. at 3.
| will affirm the Bankruptcy Court essentially forehreasons stated by Judge
Feeney.
BACKGROUND

The relevant facts are undisputed.

In 2008, David B. Kaplan made two loans to Paul avadter Salvador
in conjunction with theivariousbusinesses $100,000 on April 30, 2008,
and $120,000 on October 29, 2008. Among the Salksighledged asets

was a family-owned insurance agency, Salvador & Company Inswranc



Agency (Salvador Co.in which eachDebtorheld a 50% shateé When the
Salvadorsdefaultedon the loansKaplanbroughta collection action in the
Norfolk Superior Court. Salvador Co. wasmad as a reach and apply
defendant. Eventually, ajudgmententeredagainst the Salvadors in the
amount of $744,764 In aid of execution, a judge of the Superior Court
appointeda special commissioner to sell the stock and asde8alvador Co.
The Supeior Court also ordered the Salvadors to turn theks and records
of Salvador Co. oveto acourtappointedreceiver, John F. Hegarty

The Salvadors filed foa discharge undeChapter 7of the Bankruptcy
Act on February 11, 2014Judgmentcreditor/ appellee Andrew Kapla®as
the personal representative of the estate of David &apbpposedthe
Salvadors’requests fardischarge

Salvador Co. operated as an insurance agenesmn 1983 until
February 1, 2014. App. at 169 After the Salvaors relinquished the

company Mark Salvador Rauls son) and Christy Robbinshis niece)

1 In negotiating for the loans, the Salvadors prodidéaplan with
“‘correct and complete” financial statements for lead their companies.
They valued Salvador Co. at $1,000,000.

2 Kaplan filed identical threeount creditor complaints on July 16,
2014, against Paul J. Salvador and Walter W. Salvadoreurid U.S.C. §
727(a)(2)(A)- Count |, and 11 U.S.C. 8§ 727(a)(8)Count |l, as exceptions to
the dischargeability of the debts. Judge Feend&y Geunt Ill, filed under 11
U.S.C. 8523(a)(2)(B), in abance, and ultimately found the claim moot.

3



operatedan insurance agency under the name The Insurancadodion,
Inc., from the Salvado€o.'sformeroffice at 111 Main Streeinh Bridgewater,
Massachusetts.Paul Salvadoradmittedsoliciting more than 200 otfhe
Salvador Co.'s customeos behalf of The Insurance Connection, Inc.

On February 3, 2014, Hegarty, visited fiv@miseavhere theSalvador
Co. had been locatedbut found the office closed. Hegartgturned the
following day and met with the Salvadk Hegarty observed th®alvador
Co.scomputers and office equipment in a large pitethe floor. Hegarty
was unable to find anglientfiles or financial recordsWhen gquestioned by
Hegarty the Salvadors stated that the agelnag gone fjaperlessin “2010
or 2011.” Dkt. #131, App. at 87, 175. Hegarty returned to the presmn
February 6, 2017, tinspect paper recosdof Salvador Cothat had been
storedin the basement. After inspecting these files, &t¢gconcludedhat
they were“stale” and shippedthem to a storagefacility in Pepperel,
MassachusettsHegartyremoved two computers from Salvador Gothe
“‘main server and a desktop screenld. at 92. A forensic examinerBrian
Steenwashired to“ascertain whether any data or computer progranusdco
be retrieved fronjthe computers] Id. at 93.

Steen spent a total of nine hours examinihg computers on Febary

25,2014.1d. at 211 (Steen Dep.). He prepared a summary regoor¢luding



that “[a]s of 2/3/2014, there is no data in anyrueéder, Company folder or
folder designated for scanning. This date is ckealnlown on the server as the
last date those folders were moddi.”Id. at 224.Steen also determined that
Agency Management Software (AMS) had been uninsdadin the main
serverandthatthe AMS data folder “contained no records of angtoumers
and no information concerning insurance policiesayments or
commissons earned by the Salvador To. While Steen found that
Quickbooksgrogram hadilsobeen disabledhewas able taetermine that
it was last accessed on February 6, 2@18:11a.m., anthatdatahad been
deleted TheQuickbookgslatathat remaineavasfrom two to three years old.
Steen also testified that theweere five “users’who had accessed [é]
computer work station—‘Bill [Walter Salvador], Christy, Doug, Mark
[debtors’ relativep and Paul [Salvador] . . . and they had logged on
betwea February 3rd of 2014 and February 6ff2014:" 1d. at 208.
Steenused two data recovery software programs EaseUSand

GetDataBack- in an attempt to recover missing or deleted files froine

3 Salvador Co. used AMS to maintain client informatidilling, and
coverage files. Walter Salvador, who was respadesibr entering client
information into the AMS program and financial imfeation into
Quickbookstestified at trial that he had stopped paymentsAalS access
in December of 2013. App. at 35 Salvador testified that heontinued
enteing clientinformation into the AMS system until at least Navieer of
2013.Id. at 158.
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server ancomputerwork station. Steenconcludedthatnumerous folders
had been deleted from the computer seraad while havas able taecover

the hostfolders, he was unable te@trieveany of ther missing datald. at

207. He testified that this was consistent watH'scrubbing” “l t's quite

possiblea program had been used to scrub some files. Woatd explain

the inability for either software package to recofies themselves4 |Id. at

209-210.

On March 18, 2014, the Bearce InsurancerAgepurchased the assets
of Salvador Co.Hegartyturned heoffice equipment and paper recoraer
to William Bearcethe new owner Beace inspected the paper recormasd
as didHegarty foundthem to consist only of “dead” files.

After a trialat which theDebtor$, Hegarty Bearseand Steenestified,

Judge Feeneguled forthe Salvadors on Count I, findidthat the Debtors

4 Steen testified that “{w]e were able to say thatwiments had been
deleted. As to the intent, that's unknown. . . heTiles could have been
deletedby accident, but you would have had to select gailmimber of files
and done it all at the same timén the case of the server, you'd have fifty
files underneath the data file and you'd have ttetlethem all and select
them all.” Id. at 209. He also noted that there were no filethecomputer
recycle bin.Id.

5 At trial, Walter Salvador and Pa8alvador testified that they did not
destroy files on Salvador Co.'s computer systernmetruct anyone else to do
so. They also testified that they did not accéss $alvador Co. computers
on February 3, 4, or 6, 2014.
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did not intentionally destroy the value of their%Gwnership interests in

the Insurance Agency.” However, on Count Il $bendthatKaplanhad
sustained his burden of proofamely that the Debtors failed to
keep or preserve recorded informatiemformation from which

their financial condition or business transactiomsght be

ascertained. Specifically, the Debtors, who warecgssful and

sophisticated businessmen, failed to keep and pvesepto-

date records in any format.

Inre Salvador570 B.Rat476. Judge Feendyrther foundthat the Debtors
had permitted a deliberate scrub of customer amanfcial information from
[Salvador Co.'slcomputers andiad turned oveto the receiver only “out
dated” or “dead files.”ld. Accordingly, she denied theequest fora
discharge.The Salvadors appealed.

This court heard argument on the appeals on SepserdB, 2017.
Appearing for the DebtorgttorneyGaryCruickshankstatedthat he was not
challenging Judge Feeney's credibility findswith respect tahe Salvadors’
trial testimony Ratherhe objected to Judge Feeney’s factiimdlings that
the computer and server filésad beenntentionally deleted andthatthe
Salvadorswere responsie. Cruickshank alsarguedthat Judge Feensy
discussion of the lawelied on three priorcourt decisionghat on closer

examinationare not factually analogoue theSalvadorscase.

DISCUSSION



The district oourt has jurisdiction to hear appeals “from final
judgments, orders, and decrees” of tBankruptcy Court 28 U.S.C. §
158(a)(1). The court appliesa “clearly erroneous” standaid reviewinga
bankruptcyjudge’sfindings of fact Jeffrey v. Desmond/0 F.3d 18, 185
(1st Cir. 1995);see alsoFed. R. Bankr. P. 8013 (thBankruptcy Court’s
“Iflindings of fact, whether based on oral or docamtary evidence, shall not
be set aside unless clearly erroneous, and duedegwall be given to the
opportunity of the bankruptcy court to judge theedibility of the
witnesses). “Under the clear error standard, the trieisdings of fact and
the conclusions drawn therefrom ought not to beasstle unless, on the
whole of the record, we form a strong, unyieldingief that a mistake has
been made.”In re Carp, 340 F.3d 15, 22 (1st Cir. 2003). The applicatodn
a Bankruptcy Code provision to a particular cassgsoa mixed question of
law and fact, subject to review for clear errorjass theBankruptcy Court’s
analysis was based on a mistaken view of the legalgywles involved.Id.

The Bankruptcy Cde, 11 U.S.C. § 727(a)(3), permitsBankruptcy
Judge to deny aischargewhen a debtor fails to maintaimor preserve

adequate records to reasonably asceitaifmancial condition® See alsdn

6 Section 727(a)(3) of the Bankruptcy Code speciflest a court will
not discharge a debt if “the debtor has conceatszktroyed, mutilated,
falsified, or failed to keep or preserve any readdnformation, including
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re: Frank Schifanp378 F.3d 60 (1st Cir. 2004J.udge Feeneyn explaining
herdecisionto deny the Salvadors a dischargaoted fromin re Simmongs
525 B.R. 543 (1st Cir. BAP 201%ffd, 810 F.3d 852 (1st Cir. 2016

“[t]he purpose of § 727(a)(3) is to give creditors, thiustee and
the bankruptcy court complete and accuratdorimation
concerning the debta’affairs and to ensure that dependable
information is provided so that the debtor’s finaibistory may
be traced.”Canha v. Gubellini (In re Gubellini)2009 WL
8466789, at *4 (1st Cir. B.A.P. Nov. 23, 2009) (fnote omitted)
(citing Meridian Bank v. Alten958 F.2d 1226, 1230 (3d Cir.
1992)). The standard for disclosure of recordsporposes of 8
727(a)@) is one of ‘“reasonableness in the particular
circumstances.’/Razzaboni v. Schifano (In re Schifan@)/8
F.3d 60, 68 (1st Cir. 2004) (internal quotationdagitations
omitted). “‘[A]Jn impeccable system of bookkeeping not
required; however, “the records must sufficientihemntify the
transactions [so] that intelligent inquiry can bade of them.”
Id. at 69 (internal quotations and citations omittelje inquiry
into the reasonableness of records may includeraévelevant
factors such as “the education, experience, anthistipation of
the debtor; the volume of the debterbusiness; the complexi
of the debtor's business; the amount of credit redesl to the
debtor or his business; and any other circumstatitasshould
be considered in the interest of justiced” at 70 n.3 (internal
guotations and citations omitted).

In re Salvador570 B.R at 476, quotingn re Simmonsb25 B.R.at 547.

books, documents, records, and papers, from whhehdebtor’s ihancial
condition or business transactions might be asaeeth unless such act or
failure to act was justified under all of the cimegtances of the case.”

9



Judge Feenethenset out the elements amadlocation of theburders
of proofthatshe drew on in reaching her decisieiting In re Mahfouz 529
B.R. 431, 445 (Bankr. D. Mass. 2015

Section 727(a)(3) involves a shift in the burdenpodof. “The
initial burden is on the party objecting to dischaito prove two
things: (i) that the debtor ‘concealed, destroyauytilated,
falsified, or failed to keep or preserve any rea@ddnformation;’
and (ii) thatthe recorded information was mrimation from
which the debtor’s financial condition or busindsansactions
might be ascertained.Lassman v. Keefe (In re Keef880 B.R.
116, 120 (Bankr. D. Mass. 2007PDnce the objecting party has
met its initialburden, the burden then shifts the debtor to
establisheither that the debtor maintained adequate bookis an
records from which his financial condition can Iszartained or
that the failure to keep adequate books and recaals be
justified under the circumstanceSohen Steel Supply, Inc. v.
Fagnant (In re Rgnant) 2005 WL 1244866, at *3 (Bankr. D.
N.H. Apr. 14,2005) (citations omitted)aff'd, 337 B.R. 729 (1st
Cir. BAP 2006). Intent to conceal a debtors financial
condition is not a necessary element to support an
objection to discharge for failure to keep books and
records. Thaler v. Erdheim (In re Erdheim)97 B.R. 23, 29
(Bankr. E.D.N.Y. 1996Jemphasis added)

In re Salvador 570 B.R. at 476. As the Supreme Court has heeldeditor
Is ultimately held tgroof by a preponderance of the evidence in opppain
discharge.See Grogan v. Garned98 U.S. 654, 659 (1991).

Judge Feeneyapplication of the laws unassailable.As did Judge
Feeney] read the statute in the disjunctjweelLoughrin v. U.S.134 S. Ct.
2384, 2390 (2014) &s we have recognizedor]'s ordinary use is almost

always disjunctive, that is, the words it conneate to be given separate
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meanings.), (quotingUnited States v. Wood$34 S. Ct. 557, 56{2013)) —
“that the debtor has concealed, destroyed, mudtlatalsified, or failed to
keep or preserve any recorded information, inclgdibooks, documents,
records, and papers, from which the debtor’s finalhmndition or business
transactions might be ascertaine(Einphasisadded). Theevidenceamply
supported Judge Feeneys’s finditltat the Salvadorkadfailed to maintain
and preserve paper and electronicrecords fromiwthie financial condition
of Salvador Cocouldhave been ascertaine@he testimony o6teen, Bearce,
and Hegartwupportel the findingas didthat of John Horan, the Salvadors’
personal tax accountantThe Salvadors’ trial testimonyvas not to the
contrary, at least as to the failure to maintainl gmeserve the Salvador Co.
financial records

At oral argument on appeahlttorney Cruikshankmaintainedthat
JudgeFeeney misappliethe law in denyin@discharge without “significant
evidence of a blatant disregard of maintaining makd records Counsel
argued that theases cited by Judge Feenelassman, In re Simmonand
In re Manfredonia— presented far more egregious instances of misbehavi
than anything attributed to the Salvador3hat may be true in some
respects, but section 727(a)(3) does not incorporat “egregiousness”

standard, oryl a requirement of reasonaldenduct While Judge Feeney
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did not findconclusivelythat the Salvadors had intentionally scrubbed the
files (although if they did nqtshe foundstrong evidence thatlatives didso
at their behest)her finding seeln re Salavadoy 570 B.R. at 476that the
Salvadorswho were“successful and sophisticated businessihbadfailed
toreasonablynaintain andgreserveahe requiredecords has overwhelming
supportin the record?
ORDER
For the foregoing reasons, the order denying theaSars discharge

under 11 U.S.C. § 727(a)(3) AEFIRMED.

SO ORDERED.

/s/ Richard G. Stearns

” The Salvadors’ spoliation “defense” negatspastthe starting line
for two reasons. Fitsas the court noted at the hearmythe appealthe
defense does not apply “to evidence which is nahia litigant’s possession
or custody and over which the litigant [in this ea&aplan] has no control.”
Hofer v. Gap, Inc.516 F. Supp. 2d 161, Q7171 (D. Mass. 2007), quoting
Townsend v. Am. Insulated Panel C&74 F.R.D. 1, 4 (D. Mass. 1997).
Moreover, the adverse inference typically requiadsding of bad faithsee
United States v. Lauren607 F.3d 895, 90303 (1st Cir. 2010), and there
Is no evidence of bad faith here. (Bearce tegtifteat Salvador Co.’s records,
paper and electronic, had been shredded in ordprdtect former clients’
personal information. App. at 125. Second (as Kaplates), the Salvadors
failed to requesthe drawing ofan adverse inference at trial and therefore
waived anyappellateargument on the subject. The court agrees thaplyim
“elicit[ing] testimony from Mr. Bearce [at trial]ntat the evidence had been
destroyed”KaplanReplyBr. at 3, was inadequate to preserve the issue.
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UNITED STATES DISTRICT JUDGE
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