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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

SHAWN FRITZ *
*
Petitioner, *
*
V. * Civil Action No. 17€v-110214T

*
KELLY RYAN, *
*

Respondent. *

MEMORANDUM AND ORDER

Petitioner Shawn Fritz filed Retition for the Writ of Habeas Corpus Pursuant to 28

U.S.C. 8§ 2255 [#1] in June 201Rresentlybefore the court is Respondent Kelly Ryan’s Motion

to Dismiss As TimeBarred[#7]. For the reasons set forth below, Respondent’s Magion

ALLOWED and thePettion is DENIED.

l. Procedural History

In October 1996Retitioner Shawn Fritz was found guilty Suffolk County Superior
Court of murder in the first degree and illegal possession of a fir@atitionersubsequently
filed two unsuccessfuhotions for anewtrial, andappealed th&uperior Court’sleniak of his
motiors for a new triatto the Massachusetts Supreme Judicial Court (“SI&iYuly 29, 2015,
the SJC affirmedhe denials of Petitioner’'s motions for a tgad affirmed Petitioner’s

convictions. Commonwealth v. Frjit8JC07763 (Mass. July 29, 2015) (Dkt. 115).

On August 7, 2015, a group of defense attorrseyda letter to the Chief Justice of the
SJCcontending that a footnote in the July 29 opirionfairly attack[ed]counsel and reflect[ed]
a failure to account for the difficult role of counsel in such casesl requesting that the
footnote be removed. Pet.’s Opp’n Ex. 1 1 [#18-1]. The SJC did not include or acknowledge the

letter on the docket. On September 11, 2816 ,SJC issueils rescriptto the trial court, Fritz
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SJGO07763.The trial courtdocketedecept, and entered judgment accordingly, on September

17, 2015. Commonwealth v. Fritz, 948411993 (Mass. Sup. Sept. 17, 2015) (Dkt. 80).

OnDecembe®, 2016, Petitioner filed thirdmotion for a new trial in Suffolk County
Superior CourtFritz, 9484¢€r-11993 (Dkt. 81)Thatmotion was denied on May 24, 20Hitz,

9484¢r-11993 (Dkt. 85)Petitioner filedthe instant Petition for Writ of Habeas Corpus [#1] in

this court on June 2, 2017.
1. Discussion
Pursuant to 28 U.S.C. § 2244(d) “[a] 1-year period of limitation shall apptg an
application for a writ of habeas corpus by a person in custody pursuant to thenudfm&tate
court.” The parties agrethatthe limitation periodin this caséegan taun from“the date on
which the judgment became final by the conclusion of direct review @xiheationof the time
for seeking such reviewld. at8 2244(d)(3(A). A judgment of convictiogenerally “becomes

final when the ninety-day periodif seeking certiorari expire[s].” Nevers v. Farquharson, 336

F.3d 32, 36 (1st Cir. 2004}. & petition for rehearing isrtiely filed in the lower court, however,

the time to file the petition for a writ of certiorari for all partress from the date of the denial

of rehearingpr, if the rehearing is granted, the subsequent entry of judgment. Sup. Ct. R. 13(3).
Petitionerargues that thAugust 7, 2015letter to the Chief Justice constituted a petition

for rehearing. Pet.’s Opp’8 [#18]. Petitionercontends that although no rehearing was hbél,

petition for rehearing was “granted” becatise SJC did modify the footnote at isslee.at 2-3;

see alsdreplyto Pet's Opp’n 2 [#19] (acknowledging footnote’s modification). Thus, Petitioner

arguesthe judgment did not become final untihety days aftethe Supdor Court’'sentry of

judgment on September 17, 2015, when the Superior Court acknowledged receipt of the SJC’s

rescript.



Respondent, in turn, contends that the SJC issued its judgment on July 29, 2@i&t and
the judgment became final on October 27, 2015, after the raagtyperiod for seeking certiorari
had expired. Resp’t’'s Mem. 4 [#8]. Respondent dispR&tgioner'scharacteriation oftheletter
asa petition for rehearingvherethe letter made nargument that the countad overlooked or
misapprehended any point of law or fastrequired bimass.R.A.P. 27 (a petition for rehearing
“shall state with particularity the points of law or fact which it is contended tin¢ lcas
overlooked or misapprehended”), was not signed by counsel, and did not request a rehearing.

The court need natetermine whether these requirements must always be met for a
documento constitute a petition for rehearing for purposes of calculating the timiérigref
petition for certiorari. Here, the SJC did not treat the letter as a petitiorharieg that
required further action from the court. The letter was never docketed, no respomsguessed,
and no rehearing was held. Indeed, even the publigm@siah cited by Petitioner as evidence of

the changgivesno date for the change, listing only the original July 29, 2015, 'd3¢e.

Commonwealth vFritz, 472 Mass. 341 (2015).

Though theSJC rescriptvas not issued tthetrial court untilSeptembet 1, 2015, and
thetrial courtdid not docketeceiptuntil six days laterit is the date of the SJ€decisionnot
thesubsequent ministeridhates, that starts the period in which the petition for certiorari must be

filed. SeeColev. Violette 319 U.S. 581 (1943) (noting tH&tlassachusetts local practice

! The practice of revising opinions without notis@ot unigque to the SJ@ccording to a recent
law review articlethe United States Supreme Courakesboth“large and small, technical and
substantive” revisionsven afteopinions have beeruplished and taken legal effe&ichard J.
Lazarus, The (Non)finality of Supreme Court Opinions, 128 Harv. L. Rev. 540, 581 (Z0&4).
Court’s practice of doing so inmmanner that appears to “deliberately make it hard for anyone to
determine when changes are madk at 608 haspromptedcalls for greater transparenSee

id. at 619-22 &rguing that [t] he addition, deletion, or substitution of words or phrases . . .
should presumptively trigger more procedural safeguards and transparencyginipebtice to

the parties and the pub)ic




regards the decree entered by the Superior Court on the rescript, rather tirdertio¢ the
Supreme Judicial Court contained in the rescript, as the ‘final decree’ in théhnatsholding

that because the SJC’s decisibnally disposed of all the issues in the case, leaving nothing to
be done but the ministerial act of entering judgment in the trial couttyyfisthe date of the
SJCs decision that started the period in which the petitiorcéotiorari needed to be filgdsee

alsoMercado v. Roden, No. 1d+10321, 2016 WL 7209657 at *6 (D. Mass. Dec. 12, 2016)

(“[W]here . . .the trial court mandate or judgment is not entered until ‘ssrme after the entry
of the critical appellate couiglgment as to which review is sought[,] [i]t.is the date of this
appellate court judgment that alone is relevant to the calculation of the 9alldawed for

petitioning for certiorari’ (quoting Stephen M. Shapiro, et &bupreme Court Practicg 6.2 at

393 (10th ed. 2013)). Here, the date of the SJC’s opinion was July 29 F204,5JC07763

(Dkt. 115). Accordingly, the ninety-day period to seek certiorari ended in October 2015.
Petitionerhad one year from this datfile his petition fo habeas reliebr take other action that
would toll this deadline. 28 U.S.C. § 2244(d)(1)s Hhird motion for a new trial wasotfiled in
state courtintil Decembef016, and did not tothe statute of limitations for his habeas petition
Seeid.

1. Conclusion

For the foregoing reasons, Respondellitgion to Dismiss As TimdBarred[#7] is

ALLOWED. Petitioner’sPetition for the Writ of Habeas Corpus Pursuant to 28 U.S.C. § 2255

[#1] is DENIED.
IT IS SO ORDERED.

Date: February 3, 2018 /sl Indra Talwani
United States District Judge




