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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 17-cv-11119RGS
JAMES AMPE
V.
THE PRUDENTIAL INSURANCE COMPANY OF AMERICAet al
MEMORANDUM AND ORDER ONJAMESAMPE’'S MOTION FOR
SUMMARY JUDGMENT AND DEFENDANTS'CROSSMOTION FOR
JUDGMENT ON THE RECORD
Octoberl7,2018
STEARNS, D.J.

Plaintiff James Ampe moves for summary judgment following a
rejection of his applicationfor long-term disability (LTD)benefits This
court has jurisdictiounder the Employee Retirement Inco@ecurity Act
of 1974 (ERISA), 29 U.S.C8 1132. Defendants Prudential Insurance
Company of AmericgPrudential) Massachusetts Institute of Technology
(MIT), and the MIT LTD Plan(collectivdy defendants)crossmove fora
brevis disposition Because lihd that defendants abus#ueir discretion by
failing to adequately consider or address Ampe'sdewce of mental

disability, the crossnotions will be denied ahthe case remanded to

defendantdor further proceedingsonsistent with this opinian
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FACTUAL BACKGROUND

Ampe is a 53yearold electrical engineer who worked as a Senior
Development and Test Engineer for MIT Lincoln Lahtories from 2008&o
January 26, 2015. The duties ofAmpe’s position included frequent
interactions with clients as Wehe dutieordinaily attendant to those of an
electrical engineer.

In August of 2011, Ampe fell anstruckhis head in the bathrooof his
home. Following the accidentAmpe complainedof cognitive fatigue,
difficulty concentratingandaninability to focus in a noisy environmenin
September and Octobef 2012, Ampepresented to Dr. Sheba Khumbani, a
neurologist, for testing Dr. Khumbanifound that, while Ampe was
“functioning in the average range for verbal alBltand in the verguperior
range for visuakpatial skills” R. at 896 he had“experienced a significant
decline since the possible concussion and his vedidymptoms, including
physical,cognitive, and emotional/behavioral changes, ares®ient with

what is often senin postconcussive syndromeR. at 8972

1To cite therecord, defendants use the terminof{@RU) and plaintiff
usesthe terminology (AR). Each follows the term withetlast three numbers
of the full page number. For consistentdyis opinion use®. at__, followed
by the Bates Numbers.

2 Dr. Khumbani's medicaldiagnosis was Cognitive Disorder Not
Otherwise Speciéd: DSMIV 294.9.
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Despite the diagnosifimpe continued to worktaking intermittent
FMLA leave. His annual performancereviews however, deteriorated
markedlyover time Following the2014 reviewwhich was the worst that
Ampehadeverreceived MIT informedhim that itwould provide no further
accommodationand recommendethat he apply foLTD benefits Ampe
did soon February 14, 2015

MIT's LTD Plan,under whichAmpewas coveredprovided

You will be considered totally disabled if you apeevented by

bodily injury, sickness, disease, or mental disordeom

engaging in youownoccupation. After the first 24 months, you

will be considered totally disableanly if you are prevented by

bodily injury, sickness, disease, or mental disordermfro

engaging inany occupation for which you are reasonably fitted

by education, training, or experience.

R. at 715emphasis in originalj

In assemblinghis LTD claim, Ampe relied on thediagnosisof his

treaing physician, Dr. Seth Herman. According to Brerman,Ampe had

3MIT is selfinsurad. MIT delegates the evaluation of disabildiaims
to Prudential but retainsthe right to make the ultimateeligibility
determinationTheLTD Summary Plan Descriptioprovidesthat “[a]s Plan
Administrator,MIT has complete discretionary authority with regardhe
operation, administration, and interpretation of thlan.” R. at 719Given
this language, it is beyond dispute that &8tbitrary and capricious standard
of review appliesto MIT's decision to denyAmpe LTD benefits. See
Firestone Tire and Rubber Co. v. Bryet89 U.S. 101, 115 (1989) eahy v.
Raytheon Co315 F.3d 11, 19 (1st Cir. 200.2)
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suffered a traumatic brain injuny 2011 and €ontinues to be limited by post
brain injury symptoms especially dizziness, fatigleeadache, nausea,
confusion,[siq] irritability. He is not able to tolerate work an@ 3iours or
more of work is not medically feasible.” R. at 737urning to Ampe’s
prognosisDr. Herman opined

Mr. Ampe’s postconcussion syndrome symptoms and condition

are causally related todifallon 8/29/2011. .. .@&ne patients

never return tgsic] prior level of functioning. What wdo know

Is that up to 5 to 15% continue to suffer peitgist post

concussions symptoms.

Id.
On April 27, 2015, Dr. Rajesh WadhwBrudential'sVice President

and Medical Directoryejected Ampe’s claimafterreviewing Dr. Herman’s
report, the vestibular therapy recordsf Janet Callaharfa Massachusetts
General Hospitaphysicaltherapis}, Dr. Khumbans 2012 evaluation, and
quality-of-life correspondencbetweenAmpe andhis wife. Dr. Wadhwa
faulted Dr. Khumbani's diagnosigrincipally becauseof her failure to
perform “validity testing”* R. at 1359. He alsodismissed Dr. Herman’s
reportand the physical therapy records as “not relevard aurrent’ Id.

He recommended however,that Prudential “please conder [a] fresh

4 Validity testing generally refers to control meassithat ensure that
a psychological test is accurately measuring whistsupposed to be testing.
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neuropsychiatric IME.” Rat 1359. WhenMIT refusedto pay for the IME
Ampevolunteered to subsidize the codthe offer was refused.

On May 11, 2015, Prudentialejected Ampe’s claim. In a letter
explaining the deniab Ampe Prudential noted thawhile it hadconsidered
Dr. Herman’s report “corresponding medical records have not been
provided for our review to assess how you presemonu clinical
examination.” R. at 1274 The denial letter repeated Dr. Wadhwa’s
conclusions,stating thatDr. Khumbanis testingresultsand the physical
therapynotes‘[did] not support a current cognitive impairmehtn an
apparent reference to Dr. Khumbani’s report, Prucdstated thashedid
“not provide validity testing and [did] not provides with an understanding
of your current cognitive level of function as ia# conducted over 2 years
prior to when you went out of work on FebruaryQ18.” R. at 1274.

On October 18, 2015, & Social Security AdministrationSSA
determinedhatAmpewas disableé@nd awarded him benefiessof January
31, 2015.1n reaching its disabilitdecision the SSAelied on thdindingsof
Dr. Albert Berkowitz who, based on a physicakamination,opinedthat
Ampe suffered from Axis | “298.80 Anxiety Disorderrelated to a
physical/ medical condition.R. at 1040. Dr. Berkowitlurtherdetermined

that Ampe showed signs of cognitive limitaticammong them an inability “to



hold information in[his] mind while using it to resolve a new or different
challenge.”R. at 1036. He also remarked dmpe’slow average scores in
focus, attention, concentration, and executive fiongng.

On October 30, 2015Ampe appealedPrudential'sdenial, submitting
an affidavitas to his conditionhis job performancesvaluationsdrom 2010
to 2014 updated records from Dr. Hermgaand the reports ddr. Berkowitz
andJames Parker, CVRP, CRDeexpert who had evaluated the vocational
aspects ofAmpe’s SSA disabilityclaim. After examiningAmpe’s appeal
submissionsDr. Richard DayPrudential’sChief Medical Officertook issue
with Dr. Khumbani's diagnosis ofpostconcussion syndrome. While
acknowledging thathe priortestinghad generallycorroboratedAmpe’s
reportedsymptoms, Dr. Day noted thagiventhe minor nature oAmpe’s
head injury, and th@assage of timaincehis fall, other factors could be
responsible foAmpe’s persistingymptoms.Dr. Day recommended that Dr.
Khumbani's report be reviewed bysacond neuropsychologisefore a final
decisionwas maden the appeal

In response tdr. Day's recommendatignPrudentialretained Dr.
Kristin Fiang aboardcertified nairopsychologistto conduct a file reviewf
Ampe’s case Dr. Fiano concluded that “overall, the record daes provide

compelling support for psychological or cognitivenrgptoms.” R. at 1079



1082. Dr. Fianocriticized Dr. Berkowitzfor failing to performappropriate
validity testing® She also noted that he did natiminister“personality
measures (such as the NM) to evaluate more thoroughly how potential
psychological factors impacted cognitive symptom®”? at 1082.In
evaluatingDr. Khumbanis 2012 neuropsychologicéhdings, Dr. Fiano
opined thatheyrevealed a pattern of strengths and weaknesse<othudd
not be explained by a concussiorghe alsocriticized Dr. Khumbanifor
conductingonly one validitytest.

Based on Dr. Fiano'fle reviewf Prudential recommendetthat MIT
affirm thedecision to deny AmpekTD claim. MIT agreed. Thesubsequent
denial letterstateal in relevant part:

Overall, there is no evidence of functional impaeam or the

need for any restrictions and/or limitations asJahuary 31,

2015 forward from either aognitive, psycholgical, or physical

perspective. . .[T]he work-up data have been noted to reveal no

significant abnormalities that would support a naagical
process that would be impairing Mr. Ampe’s worklédlss to any

degree.. . . [N]Jeuropsychological testing performed in 2012

revealed a pattern of strengths and weaknessesvddtl not be
explained by a concussion.

5 Dr. Fianoevidentlywas rderring towhat sheperceivedas alack of
internaltestingdesignedo detect whether or not Ampe was malingering.

s Dr. Fiano did not personally examienpe. Nor did sheaddresdis
reportedsymptoms of fatigue and headachas,these fk outsidewhat she
deemedherareaof specialty. R. at 1081
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[T]he consultative exam by Dr. Berkowitz did notinde validity

measures, and given the unexpected decline inresdoom 2012,

the data has not been considered to be reliablgW]hile Mr.

Ampe’s treatment provider, Dr. Herman, has endorsesl

support for Mr. Ampe’s disability status, the oponi of total

disability from gainful employment is not adequtsiupported

by the medical data, as currently available.

R. at 13031304.

On June 8, 2016, Ampe appealed the second de@rallune 21, 2016,
Ampesubmittal to Prudentiabn April 2016neuropsychological evaluian
conducted byr. Kaaren Bekken Dr. Bekken administeredmpea battery
of fifteen tests including validity tests specifically designed to detect
malingering” Ampe further supplemented the record with two rea#fice
visit notes from Dr. Hermanln Dr. Bekken’s judgmentAmpe “wasvery
cooperative and willing to persevere on tests, ewdren experiencing
difficulty.” R. at 114. Dr. Bekken concludedhat Ampe’s prognosisvas
“poor,” finding that “the pattern of deficits indate[] that hds permanently

disabled from . .gainful empbyment.” R. at 1146She furtherommented:

7 Dr. Bekken found thdttareful study of the pattern ofanswers reveals
no evidence of malingering or faking bad’, a féehat would require a great
deal of sophistication about neuropsychologicaltites to carry off
successfully. There was no evidence of failing glen items and passing
border items, which is often seen when one is pgtin insufficient effort in
the service of trying to amplify deficits. . Acomparison of performance on
a 15word forced recognition measure that is often ugedetect problems
with effort, recognition of list items was adequaReliable digit spam was
also passed.” R. at 1145.
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Mr. Ampe presents s/p a traumatic brain injury léeg in a
persistent post concussive syndrome. In additiorcdgnitive
declines, significant debilitating fatigue is praseThe impact of
these events hagndered Mr. Ampe permanently disabled from
work for multiple reasons. Physically, he wouldureable to meet
the responsibilities, given his excessive and pmgkd fatigue
after even minimal cognitive exertion. Cognitivelys absolute
and relative deéits (as mentioned above, with the majority of
scores falling in or below the Average range foexigdicatgsic|
that he would be unable . to effectively meet the demands of a
Senior Development and Test Engineer. In fact, ph&ern of
deficits indicates that he is permanently disabled from such
gainful employment as a result of his injury.

In responseto the appeal, PrudentialskedDr. Fiano toconducta
further file review. In her supplementafteport,Dr. Fianochallenged Dr.
Bekken’'sreliance on“outdated”scientific literaturesupporting the theory
thatmild traumatic brain injury coulgproduceenduring,cognitive defects
in a small subset gfatients In Dr. Fiano’s opinion, there is no convincing
medical science supportin®r. Bekken’s suggested diagnosis of post
concussion syndromeDr. Fiano also revisitedthe subject of validity testing,
statingthat Dr. Bekken had conducted only oredidity such testandnoting
that Ampe'sperformancehadvaried from superior to lovaverae, whichDr.
Fiano believedsuggested malingering. Finally, Dr. Fiano questioned
whetherAmpe’s symptomsvere psycheomaticin origin, rather than based

on a cognitive disorder.



Based on Dr. Fiano’s repo®rudentialagainrecommended that MIT
deny Ampe’s appeal. MI'agreed with the recommendatiorin its final
rejectionletter, dated October 7, 2016, Prudensiateal in relevant part:

We acknowledge your report that Mr. Ampe underwent
Neuropsychological Testing with Kaam Bekken, Ph.D who
concluded that he is permanently disabled from wrdwever

it is maintained the information does not supparpairment in
Mr. Ampe’s cognitive abilities.The new information provided
indicates Dr. Bekken administered one performanaédity
measure, and Mr. Ampe’s score has raised concesiisralates

to validity. This single measure was also noted as insufficient
given prior changes in scores Mr. Ampe had showrprvious
testing, which had revealed declined scores from 2015
evaluation arranged by the Social Security Admirasbn, when
compared to the firgvaluation in 2012. Additionally, it has been
noted Mr. Ampe’s varying performance is not conesmtwith a
neurological condition, including that of a conciogs and there

IS no expectation that cognitive symptoms related TBI would
worsen. Dr. Bekken'’s testing also did not include a personality
measure in order to assess the potential of otlaetofs
influencing Mr. Ampe’s presentation, such as somation,
which had also been lacking in the prior two evaioias available
for review. Overall, thenformation available does not provide
any valid or reliable evidence supportive of amyelleof cognitive
dysfunction, nor any level of impairment from a pgioal or
psychological perspective, impacting Mr. Ampe’s étionality
from January 31, 2015, faard.

R. at 1346.
DISCUSSION
The standard of review in ERISA cases differs friorat of an ordinary
civil case, where summary judgment is used to sted lawsuitsthatraise
no trial-worthyissues.Orndorf v. Paul Revere Life Ins. Cel04 F.3d 510,
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417 (1st Cir. 2005). Iman ERISAcontext, “summary judgment is merely a
vehicle for deciding the case Bard v. Bos. Shipping Ass®71 F.3d 229,
235 (1st Cir. 2006). The court does not consid#idavits and other
evidence submitted by the partiesitbnstead reviews the denial of ERISA
benefits based “solely on the administrative recortt. Neither party is
entitled to factual inferences in its favold. “The district court sits more as
an appellate tribunal than as a trial court” inetetining whether to uphold
the insurer'sbenefitsdecision. Leahy v. Raytheon C815 F.3d 11, 18 (1st
Cir. 2002).

This does not mean that the court applies no stechdfreviewat all
As observed previouslyseefn. 3 supra in this casean arbitrary and
capricious standard of review applieFhis standard ishighly deferential,
see Madera v. Marsh USA, Inc426F.3d 56, 64 (1st Cir. 2005), biitis “not
a rubber stamp.Wallace v. Johnson & Johnspb85 F.3d 11, 15 (1st Cir.
2009). As the First Circuit has noted, even undleis deferentialandard,
a reviewing court‘asks whether a plan administraterdetermination fis
plausible in light of the record as a whole, orf pmother way, whether the
decision is supported by substantial evidence @récord.” Colby v. Union

Sec. Ins. Co. & Mgmt. Co. for Merrimack AnestheAssocs. Long Term
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Disability Plan, 705 F.3d 58, 61 (1st Cir. 2013) (quotihgahy, 315 F.3dat
17).

What concerns the couirt this case is the appearance that Prudential
gave conclusive weight to Dr. Fiano’s opinions kdhsm her file review
without givingany substantive consideration to the records andiops of
Ampe’s treating physician (Dr. Hermann) and ttoetors whdiadexamined
Ampe to evaluate himeuropsychological symptoms (Dr. Kmbani, Dr.
Berkowitz, and Dr. Bekken). In its final denialtier, Prudential made
several conclusory statements that appear unandhaorethe medical
records. Prudential, for examplegriticized Dr. Bekkeris validity tesing
despite her careful explanation of why the testtogvinced her that Ampe
was not malingering.The observation thd{t]his single measurégsic] was
also noted as insuffientgivenprior changes in scores Mrn#fe had shown
on previous testing, which had revealed declinedress from his 2015
evaluation arranged by the [SSA], when compared to the firstl@ation in
2012,” can fairly be rad to say the opposite of whRtudentialpresumabyf
meant The referencéo somatizations alsotroubling Somatizationalso
known as Briquet’s syndroma$ a discreditedclinical diagnosis derived
from the theory thatcute anxietyor stresscan precipitataeal o, more

often, imagined physical symptomsn a patient The referenceto
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somatizatiorunderscores the extent to which Prudential’'s deniseliedon
Dr. Fiano'spersonalskepticism egardingthe validity of any diagnosisf
postconcussionsyndrome, andon her apparentif not overtly stated,
convictionthat Ampewas a malingererWhile the court is noin a position
to address in any definitivieshion themedical validityof postconcussion
syndromeas a diagnosjshere is enough support in the medical literature
documening its existencesoasto make a deniaof LTD benefitsbasedon
one skepticaldoctor’sfile review open to question, especially where thre
examining specialists and a treating physicardifferent timescame to a
contrary conclusiors

A second, and perhaps more critid&fficiencyin Prudential'sbenefit
denial wasits failure to analyze Ampe'concededimitations against the
demands of his occupation as an electrical engineeA benefits
determination is not feasoned’ when the [claims] administrator sidesteps
the central inquiry .. [of] whether the claimant [is] ... able tenform the
material duties of [his] own occupatiorMcDonough v. Aetna Life Ins. Co.
783 F.3d 374, 380 (1st Cir. 2015Plan administrators may not dismiss

evidence merely because it is subjectlvet must meaningfully address why

8 See, e,gtheliterature cited inhttps://en.wikipedia.org/ wiki/ Post
concussion_syndrome
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reportedsymptoms eithefalseor exaggeratedr do not impeda claimant’s
ability to work. Miles v. Principal Life Ins. C9.720 F.3d 472, 487 (2d Cir.
2013);see alsd.ove v. Nat'l City Corp. Welfare Benefits Pl&av4 F.3d 392,
396 (7th Cir.2009) (finding thatlefendantailed tosufficiently explain the
reasons for its denial of disability benefits aguged by 29 U.S.C. § 1133,
where “neither the initial termination letter nohe subsequent letter
denying [the @dimant's] appeal explained why the reviewer chose t
discredit the evaluations and conclusions of [thHaintant's] treating
physicians”) (emphasis in original)In this context,Prudential failedto
meaningfully address and properly weigfmpe’s complaing of severe
headaches and fatigu@r. Fiano specifically disclaime@ny consideration
of these complaints as lying outside her area of exgp&r. As underscored
by Judge Selya iMcDonough v. Aetna Life Ins. C&83 F.3d 374, 380 (1st
Cir. 2015),“medical evidence is only part of the equatiofo assess a
claimant’s ability to perform his own occupationdacisionmaker must be
aware of, and apply, the requirements of the octiopad Here, there is no
record evidence that Prudentfainlike the S8) engaged inan analysis of
the impact of Ampe’s limitations, whether subjectoresubstantiated by the

clinical examinatiosand objective testingn his ability to perform the work
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of a Senior Development and Test EngingeiSee Miller v. Am. Airlies,
Inc., 632 F.3d 837, 854 (3d Cir. 2010) (citifdjiot v. Metro. Life Ins. Cq.
473 F.3d 613, 619 (6th Cir. 2006) (finding a demiscould not be considered
‘reasoned” where there was no discussion of claitisatuties or her ability
to complete them in light of the variodsagnoses).

CONCLUSION

Where a claims administrator abuses its discretion, thertaouay
either award benefits to the claimant or remand tlexision to the
administrator.See Cook v. Liberty Life Assurance (230 F.3d 11, 2416t
Cir. 2003). Where as heretherecord does notompelthe conclusion that
Ampe is disabled- or for that matter, the opposite a more considered
examination othe medical evidencen remand isthe appropriatecourse
Buffonge 426 F.3d 2(at31

ORDER

9 Prudential summarily dismissed the SSA%cational Expert’s
findings that Ampe was unable to perform the esisgritinctions of his
occupationwith the circularlogic that for its part, “no formal vocational
assessment has been completed, as no restrscaind/ or limitations in Mr.
Ampe’s functional capacity are medically supportddgm a physical,
cognitive, or psychological standpoint.”
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For the foregoing reasons, the crasstions ardENIED and the case

iIs REMANDED to the plan administratdor further proceedings consistent

with this opinion
SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE
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