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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

GREGORIO LOPEZ,
Petitioner,
V. Civil Action No. 17€v-11147ADB

SEAN MEDEIRQOS,

Respondent.
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MEMORANDUM AND ORDER ON PETITION FOR A WRIT OF HABEAS CORPUS

BURROUGHS, D.J.
OnJune 1, 2011, Petitioner Gregorio Lopez (“Petitioner”) was sentenced to life in prison
aftera Suffolk Superior Court jury fourtim guilty of first-degree murder[ECF No. 1].
Currently before the Couis Petitione’s petition for a writ of habeas corpus pursuant to 28
U.S.C. § 2254, [Id.]. Petitioner challenges his convictiohwangrounds, claiminghat there
was(1) a Due Process violation in connection with the trial judge’s refusal to peetitionerto
offer testimony thahe claims was relevant and probati{/&round One”); and (2x Due
Process violation for alleged prosecutorial misconduct during clasgugmentg“Ground
Two”). [Id. at 4.? For the reasons set forth below, the petition, [ECF No. DENIED.
l. FACTUAL AND PROCEDRUAL BACKGROUND
In reviewing a habeas petition from an individual in custody pursuant to the judgment of

a state court, a determination of a factual issue made by the state court shedubeedrto be

1 On April 23, 2018, Petitioner filed a motion to amend his petition to eliminate a third ground
for relief based on a challenge to the Commonwealth’s failure to require evidenate affs

mind for defendants charged with first degree murder on a theory of exdteroiey or cruelty.
[ECF No. 26].
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correct and “can be rebutted only by clear and convincing evidence to the contrary.” 28 U.S.C.

§2254(e)(1)RaShad v. WalstB00 F.3d 27, 35 (1st Cir. 2002) (quoting Ouber v. Guarino, 293

F.3d 19, 27 (1st Cir. 2002)).
The Massachusetts Supreme Judicial Court (“SJC”) provided an account of sheesfact
the jury could have found them, which is reproduced in relevant part below.

[Petitioner]was staying with his girl friend, Desirae Ortiz, in one bedroom of a
five-bedroom apartment .in the Jamaica Plain section of Bostéour additional
people lived in the apartment, each renting a separate bedroonnsofar as
relevant here, Ortiz lived, ajBetitioner]stayed, in one bedroom, Jenicelee Vega
lived in another bedroom, Moises Rivera lived in a third bedroom, and Gricelle
Alvarado and her infant son lived ifiaurth bedroom. . . [Petitioner] Ortiz, Vega,
Rivera, and Alvarado were all home the morning of the murder.

[Petitioner]and Ortiz met during the winter of 208809 andPetitioner]began

to stay frequently with Ortiz. . beginning shortly after February, 2008efore
dating[Petitioner] Ortiz had had a relationship with the victim. . . . They were no
longer dating at the time of the murder. However, Ortiz would speak with the
victim in the months prior to the murder using the telephone at the house of their
mutual friend. [Petitionerhad knowledge of Ortiz prior relationship with the
victim but did not know that she was speaking recently to the victim on the
telephone.

At approximately 1 a.m. on March 11, 2009, Alvarado heard “loud banging” at the
front door She was in bed at the tim@t first she tried to ignore the banging, but

as it continued, she answered the doShe looked through the peephole of the
front door and recognized the victim as Ortiz’'s boy friend. It had been a while but
she had seen the victim at the apartment beforeAlvarado opened the door and
told the victim that she did not know whether Ortiz was at the apartment or if she
were sleeping The victim told Alvarado that Ortiz was expecting higlvarado
responded, “Well if sHs expecting you, then you know what room is heiStie

did not show the victim to Ortig room but she saw him walk through the kitchen

in the direction of Ortiz bedroom. She then returned to her bedroom.

[Petitioner]and Ortiz were asleepOrtiz was awakened by a knock on her bedroom
door and the sound of the bedroom door open#igfirst, she did not know who
itwas She got up and walked toward the door, and realized that it was the victim
Ortiz was not expectg him that night. The victim forced himself into Ortig
bedroom and Ortiz turned on the liglits Ortiz turned on the light, the victim saw
[Petitioner]in the bed, naked. The victim, shocked by the presenéetfioner]
threatened himThe victim said “he was going to blow his head offThe victim
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said that Ortiz was his “wife.’[Petitioner]did not respond.Ortiz did not see the
victim with a weapon, nor did she see him [Retitioner] At this point, Ortiz
wanted the victim to leave, so she tffRetitioner]that she was going to speak to
the victim outside Ortiz left her cellular telephone in the bedrao®he and the
victim proceeded to the landing outside the front door of the apartment, shutting
the door behind then{Petitioner]Jremained in the bedroanThe victim and Ortiz

were on the landing for approximately foftye minutes Ortiz and the victim did

not shout, yell, or argue.

Meanwhile, at 1:35 a.m., Vega awoke when her cellular telephone Taegaller
identification indicated that the call was from Ounizellular telephone When
Vega answered her cellular telephojfstitionerlwas speaking[Petitioner]said
that there was an emergency and asked Vega to comgizts@edroom Vega
went to Ortizs bedroom whergPetitioner]appeared “really upset.[Petitioner]
told Vega that Ortiz was outside with her former boy friend and that the former boy
friend showed him a gunHe asked Vega to take him up the stregjg¢ba gun
Vega refused and told him that she did not want to become involveda left
Ortiz’s bedroom and did not s@i@etitioner]leave the apartmentBecause she
sensed something was going to happen, Vega went to Alvaraeldroom and told
her toget her son and leave the apartment.

At approximately 1:51 a.m., while she was in Alvaradoedroom, Vega received
another telephone call frorfPetitioner] who was still using Ortiz cellular
telephone He told her that he was around the cornét one point while
[Petitioner]was not there, Alvarado became “curious” so she went to look through
the peephole of the front door. She saw Ortiz and the victim on the lartsieg.
then returned to her bedroom. At approximately 2:05 a.m., Vega receilied a t
telephone call fronfPetitioner] He told Vega to tell the “guy” not to go anywhere
and that he was on his way. After the telephone calls, Vega went back to her room
while Alvarado continued to get ready to leave the apartm&rshort time later,
Vega saw[Petitioner]enter the house through the back do8he saw a “long,
brown” gun in his hand that looked like a shotgun. Alvarado [fetitioner]
walking down the hallway with a gun that looked like a riff&/hen she saw
[Petitioner], Alvarado yelled at him to “stop, hold on” and to allow her and her son
to leave At this time,[Petitioner]was standing about two feet away from the front
door. [Petitioner]responded, “Go ahead, go get your little man.”

Alvarado returned to her bedroom, picked up her son, and started to walk toward
Vegds bedroom, walking paf®etitioner] Alvarado knocked on Vegsbedroom

door and as Vega opened the door, she [g&ftitioner] with his hand on the
doorknob, looking through the peephole of the front déhile [Petitioner]was
looking through the peephole, Vega did not hear fighting or shouting coming from
the landing As Alvarado was entering the room and before Vega closed the door,
Alvarado heard the front door open and she looked toesgd Petitioner]raise the

gun and shoot the victinShe did not see anything in the victgiands at the time

he was shot. Ortiz, still on the landing, s@®etitioner]open the door and shoot

the victim without saying a wordOrtiz yelled, “No, Mikey, no,” and, “[W]hy did
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you do this to me?The victim fell to the floor Rivera was walking to his bedroom
door to go to the bathroom when he heard a “very loud” gunshot. He did not hear
arguing or shouting prior to hearing the gunshot [H]e opened the door and saw

the hands and shoes of the victim on the landPetitioner]at the front door, and
Ortiz in the hallway.

Rivera then sayPetitioner]pull the victim to the floor and begin to kick and curse
at him [Petitioner] walked toward Qiz’'s bedroom and then returned to the
landing [Petitioner]began to grunt at the victimRivera then savjPetitioner]
leave the landing, return, and kick the victim agai@rtiz also testified that
[Petitioner]returned to the landing three times, each time kicking and cursing the
victim. [Petitioner]then left the apartment through the back daathile leaving,

he told Ortiz that he was trying to protect her.

Alvarado, while still in Vegas room, telephoned 911, as did Rivera. When the
police arrived, about five to ten minutes after the shooting, the victim was on the
floor of the landing with a large gunshot wound to his lower right chest atea.
victim also had small abrasions on his forehead and chihe victim was
pronounced dead at the scene between 2:15 a.m. and 2:30hermause of death
was determined to be a shotgun wound to the torso, with injuries to the liver,
gallbladder, bowel, pancreas, aorta, and inferior vena cava.

Commonwealth v. Lopez, 53 N.E.3d 659, 662—64 (Mass. 2016).

OnMay 15, 2009aSuffolk County grand jury indicted Petitioner on charges of murder
in violation of Mass. Gen. Laws ch. 265, § 1, and unlawful possession of a firearm, in violation
of Mass. Gen. Laws ch. 269, § 10(a). [ECF No. 16 (“Syp1, 3]. Petitioner’s trial began on
May 23, 2011. If. at7]. OnJune 1, 2011aSuffolk County Superior Court jury found
Petitioner guilty of murder in the first degree on a theory of deliberate prenmdéat extreme
atrocity or cruelty, and not guilty of possession of a firearm without a licetdsg. Petitioner
was sentenced to life in prisond.]. He appealed his conviction to the SJC, which affirmed the
conviction on July 8, 2016. Lopez, 53 N.E.3d 659.

On June 19, 201 Retitioner filedboth a petition for a writ of habeas corpus pursuant to
28 U.S.C. § 2254nd amotion to say. [ECF Nos. 1, 3. Petitionermovedto stay this cast®
allow him time to filea collateral postonviction motion for a new trial in Suffolk Superior
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Court, whichwasnecessarjor him to exhausain unassertestate law claim of ineffective
assistance afounsel. [ECF No. 3]. The Court denied the motion, giving Petitioner the option to
either dismiss his petition in its entirety or move forward with his petition only as to the
exhausted claims.E[CF No. 17 at 5]. On December 18, 2017, in response to the Court’s request
for a status repordn its Order on the motion to stay, Petitioner filed notice of his intent to move
forward solely on his exhausted claims. [ECF No. 19]. On April 23, 2018, Petitioner filed a
memorandum in support of his petition, [ECF No. 28], and on June 29, 2018, Respondent filed
his opposition, [ECF No. 32].
I. LEGAL STANDARD

Under the AntiTerrorism and Effective Death Penalty Act of 1996 (“AEDPA”), a federal
court maygrant habeas relief arlaims previously adjudicated on the merits only after the
petitioner has exhausted all available state remedies. 28 U.S.C. § 2@54€8eeO’Sullivan v.
Boercke| 526 U.S. 838, 845 (1999) (noting that Section 2254(c) requires that state prisoners
give state courts a fair opportunity to review their claims and correct allegstitetional
violations before review by a federal court). Assuming that the exhaustion requiiteasdeen
satisfied, the AEDPA permits habeas relief only if the previous adjudication:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme

Court of the United States; or (2) resulted in a decision that was based on an

unreasonable deternaition of the facts in light of the evidence presented in the

State court proceeding.
28 U.S.C. § 2254(d).

A statecourt decisions “contraryto” clearly establishecsupreme Couiprecedenif the

statecourtarrivesat a conclusiorcontraryto thatreachedy the Supreme Court on a question of

law, orif thecourtdecidesa casedifferently from adecisionof the Supreme Court on a
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materiallyindistinguishablesetof facts. Williams v. Taylor, 529U.S.362, 404-05 (2000). A

statecourt unreasonably apesfederallaw whenit “correctly identifiesthe governindegal
principles, bu(i) appliesthose principleso thefactsof thecasein anobjectivelyunreasonable
mannerii) unreasonably extendsearly establishedegal principlesto anew context vhere
theyshould not apply; ofiii) unreasonablyefusedo extendestablishegrinciplesto anew

contextwherethey should apply.”Gomesv. Brady, 564 F.3d 532, 53{@stCir. 2009)(citation

omitted). An unreasonablapplicationrequires‘'someincrement of incorrectnes®eyonderror.”

Norton v.Spencer351 F.3d 1, §1stCir. 2003)(citationomitted). A petitioner must showhat

thestatecourt decision appliedearly establishediaw in away thatwas"objectively

unreasonable.’'Sanchez. Roden, 753 F.3d 279, 2¢BstCir. 2014) (quotingNVhite v.

Woodall, 572U.S.415, 419 (2014)).

Thus,to obtain habeas relief, “a state prisoner must show that the state coumtjsomuli
the claim being presented in federal court was so lacking in justificatbthiere was an error
well understood and comprehended in existing law beyond any possibility for fairminded

disagreement.’Harrington v. Richter, 562 U.S. 86, 103 (2011). “In conducting habeas review,

a federal court is limited to deciding whether adotion violated the Constitution, laws, or

treaties of the United StatesEstelle v. McGuire502 U.S. 62, 68 (1991) (citing 28 U.S.C.

§ 2241). “Errors based on violations of state law are not within the reach of fedexas hab

petitions unless theiis a federal constitutional claim raised<ater v. Maloney459 F.3d 56,

61 (1st Cir. 2006) (citingstelle 502 U.S. at 67—-68). “[T]he gap between erroneous state court

decisions and unreasonable ones is narrow,’ and ‘it will be the rare casdltfat wio this

gap...” O’Laughlin v. O'Brien, 568 F.3d 287, 299 (1st Cir. 2009) (quoting Evans v.

Thompson, 518 F.3d 1, 6 (1st Cir. 2008)).
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The AEDPA presumes that the state court’s factual findings are correct aivéseq
rebuttal by the petidiner with “clear and convincing evidence.” 28 U.S.Q284(e)(1)see

Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (“The petitioner carries the burden of proof.”);

see alsd.inton v. Saba, 812 F.3d 112, 116 (1st Cir. 2016) (“We must accept the stdte co

findings of fact unless convinced by clear and convincing evidence that they are in error.”
(internal citation and punctuation omitted)). The factual findings include “basmapyj or

historical facts,” such as witness credibility and recitalsxvérnal events.” Sleeper v. Spencer

510 F.3d 32, 38 (1st Cir. 2007) (quoting Sanna v. DiPaolo, 265 F.3d 1, 7 (1st Cir. 2001)).

II. DISCUSSION

A. Ground One: Trial Court’s Exclusion of Evidence Relating to Victim and
Petitioner’s Due Process Right to Present a Defense

As Ground Onédor relief, Petitioner states that ttr&al judge’s decision to exclude
evidence of the victim’s history of violence against Ortiz violated Petitionette Bmendnent
right to mount a defense. [ECF No. 28 at 12]. Respondent argues that the SJC appropriately
applied Supreme Court precedent in rejecting Petitioner’'s argument becatisad?dtad failed
to make a sufficient proffer of evidence about ¥ietim’s allegedhistory of violence. [ECF No.
32 at 11].

The Supreme Court has “looked to the specific guarantees of the Sixth Amendment to
determine whether a state criminal trial was conducted with due process of law.”

Washington v. Texas, 388 U.S. 14, 18 (1967). “The right of an accused in a criminal trial to due

process is, in essence, the right to a fair opportunity to defend against the Statsti@ts.”

Chambers v. Mississippi, 410 U.S. 284, 294 (1973). “The right to present relevant testimony,”

however, “is not without limitation. The right ‘may, in appropriate cases, bow to acodaben
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other legitimate interests in the criminal trial proces$ichigan v. Lucas, 500 U.S. 145, 149,

(1991) (quoting Rock v. Arkansas, 483 U.S. 44, 55 (1987)).

[S]tate and federal rulemakers have broad latitude under the Constitution to
establish rules excluding evidence from criminal triédsich rules do not abridge

an accusea right to present a defense so long as they are not “arbitrary” or
“disproportiona¢ to the purposes they are designed to serve.” . .. Morétheer,
Supreme Courthgs] found the exclusion of evidence to be unconstitutionally
arbitrary or disproportionate only where it has infringed upon a weighty interest of
the accused.

United Stags v. Scheffer523 U.S. 303, 308 (1998) (quotiRpck 483 U.Sat56) (internal

citations omitted).

Here, the Massachusettde at issuernivolves relevant testimony in support of a claim of
seltdefenseor defense of anotheAs outlined by the SJC, the rule provides thatere
evidence in a homicide case could raise a reasonable doubt that a defendant acteckinfdefens
himself, the defendant should be allowed to prove that at the time of the killing he knew of

specific violent actsecently committed by the victim."Commonwealth v. Fontes, 488 N.E.2d

760, 762 (Mass. 1986) (emphasis added). “The incidents must not be remote (a discretionary
matter for the trial judgeand other competent evidence must raise the question whether the
defendant may have acted justifiably in his own defénkk at 763 seeLopez, 53 N.E.3d at

665 (citing and applying Fontes, 488 N.E.2d at)76khis evidence can be introduced in suppor

of a defendant’s claim of selfefense or defense of anoth&eeCommonwealth v. Johnson,

589 N.E.2d 311, 313ass.1992) (citing support for the proposition tlgustification for
defense of another is coextensii¢h the right ofself-defense).

In its opinion denying Petitioner’s appeal, ®&Cstated thathe trial judge refused to
admit defense counsel’s proffer of evidence of the victim’s prior acts @ngelagaingdrtiz
because “he concluded that the evidence was irrelevant in the absence of evidefficgeot suf

provocation, self-defense, or defense of another.” Lopez, 53 N.E.3d at b6 JTirst found

8
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that trial counsel’proffer was insufficienbecause hdid not provide the trial court with
information about “wlkn in time the prior acts of violence toplace in relation to the murder,

nor did he provide any details as to specific incidentd.” In addition, the SJC observed that,
“even if the proffer were sufficient, there was insufficient evidence/Beitioner] acted

justifiably in his own defense,” in defense of another, or in support of a voluntary manslaughter
instruction based on provocatiold. at 666—67.As a result, the SJC helldat evidence of the

victim’s past violence towards Ortiz wablhave been irrelevantd. at 6672

2 The SJC reviewed the elements required under thesethieaies and found that Petitioner
failed to meet the elements of each. Lof&¥N.E.3d at 666—67. As to seléfense, a
defendant must show that he

(1) had reasonable ground to believe and #gtuhd believe that he was in
imminent danger of death or serious bodily harm, from which he could save himself
only by using deadly force, (2) had availed himself of all proper means to avoid
physical combat before resorting to the use of deadly force, and (3) used no more
force than was reasonably necessary in all of the circumstances of the case.

Id. (quoting_Commonwealth v. Harrington, 399 N.E.2d 475, 479 (Mass. 1980)). As the SJC
observed, after the victim’s initial verbal threat, the victim aniz@tbod outside talking for
forty-five minutes. Id. During this time, Petitioner could have called the police or fled in order
to avoid using deadly force, but instead, Petitioner used that time to make several pbpne call
speak with other individuals living in the apartment, and leave the apartment teeratgan.

Id. at 666. The SJC therefore held that Petitioner failed to meet the required elehsetfts
defense.ld.

Defense of another requires a defendant to show that “(a) a reasonable personan'she act
position would believe his intervention to be necessary for the protection of the third pedson, a
(b) in the circumstances as that reasonable person would believe them to bed tiersbn

would be justified in using such forcepootect himself.” Lopez, 53 N.E.3d at 666 (quoting
Commonwealth v. Martin, 341 N.E.2d 885, 891 (Mass. 1976)). The SJC stated that the only
threat in evidence was one made to Petitioner, not QdizMultiple withesses-residents of

the apartment wheithe shooting took place—stated that they did not hear evidence of an
argument between the victim and Ortiz while they were talking outfidet 667. The SJC
therefore held that Petitioner failed to meet these elements because a reasonaileopdtso

not have believed intervention, let alone through for@snecessaryld.

Lastly, the SJC held that there was insufficient evidence of provocation to support aryolunta
manslaughter instruction, as such an instruction regevieence “to cause the accused to lose
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“Plainly referring to rules of this type,” the Supreme Cthas “stated that the
Constitution permits judges to exclude evidence that i®only marginally relevant or poses an

undue risk of . . . confusion of tiesues.” Holmes v. South Carolina, 547 U.S. 319, 326-27

(2006)(internal quotation marks and citation omite “Such rules do not abridge an accused’
right to present a defense so long as they are not ‘arbitrary’ or ‘disproportionate topiheegur
they are designed to serVe Scheffer 523 U.S. at 308 (quotirigock 483 U.S. at 56)Here,
theMassachusettslle atissuewasnotarbitraryor disproportionatéo its purposesvherethe
rule allowed the trial court texclude evidence of the victim’s history of violerafeer
Petitioner’s counsel failed to provide details about those incidents, including when they took
place andwhereother competent evidence did not supploesetheories Seeid.

Accordingly, having failed to show that the SJC applied Supreme Court preciecamt “
objectivelyunreasonablmanney” Petitioneris notentitledto relief onthis ground. Gomes 564
F.3dat537.

B. Ground Two: Prosecution’s Closing Argument and Petitioneis Due Process
Rights

As Ground Two for reliefPetitioner claimshatthe prosecution made improper
references to excluded eviderat®out the victim’allegedhistory of violence towards Ortiz
during closing arguments, in violation of Petitioner's Due Process rights. [ECF No. 28 at 13].

Respondenmaintains thathis claim is unexhaustexhd therefore inappropriate for habeas

his selfcontrol in the heat of passion” such that “the killing followed the provocation before
sufficient time had elapsed for the accused’s temper to cool.” | 6Bd%¥.E.3d at 667 (quoting
Commonwealth v. Colon, 866 N.E.2d 412, 425 (Mass. 2007)). Again,ffeetyninutes elapsed
between the time that the victim first entered the bedroom where Petitioner andedetiz w
sleeping and when Petitioner shot the victich. The SJC held that because Petitioner had
anmple time to cool off and left “the scene of the provocation,” a voluntary manslaughter
instruction was not appropriatéd. (quoting Commonwealth v. Keohane, 829 N.E.2d 1125,
1130 (Mass. 2005)).

10
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review by this Courbecause Petition@nly raisedthis issue aa state law clainbefore the SJC.
[ECF No. 32 at 16].

Petitioner concedes (as he did before the SJC) that the prosecutor atitLiady
referenceahis excluded evideree [ECF No. 28 at 29—-30see[Supp. at 4FPetitioner’s brief
before the SJC, acknowledging no direct reference to excluded evidémgs?, 53 N.E.3d at
668 (stating that Petitioner “concedes that the prosecutor never made a direct retetbace t
excluded evidence”)However, Petitioner belves that by referencing his motive for killing the
victim, “the prosecutor took unfair advantage of the absence of the excluded eVifleGEe,

No. 28 at 30], presumably because the jury was unable to consider that Peditairtbe victim
out ofconcen for Ortiz’'s safety.

In reviewing this claim,ie SJCheld thathese statements were not improper because
“[t]he prosecutor was merely drawimgasonable inferences and conclusions from the evidence.”

Lopez, 53 N.E.3d at 668iting Commonwealth v. Fitzgerald, 381 N.E.2d 123 (Mass. 1978)).

Even if improper, the SJC held that the statements did not require revieesaltive “statements
were inonsequential in the face of the overwhelming evidence of deliberate premeditédion.”
at669. The SJC did not reference a Due Process claim, cite to federal law, or othedidatei
that it was performing a Due Process analysis on Petitioner’'s ctéeid. at 667—69.

“The exhaustion requirement” stems from the idea that “as a matter of comésglfed
courts should not consider a claim in a habeas corpus petition until after the statd@eoeihad

an opportunity to act.”_Conningford Rhode Island640 F.3d 478, 482 (1st Cir. 2011) (quoting

Rose v. Lundy, 455 U.S. 509, 515 (1982)) claim for habeas relief is exhausted if it has been

“fairly and recognizably” presented in state colBanchez753 F.3dat 294 (quotingCasella v.

Clenons, 207 F.3d 18, 20 (1st Cir. 2000)). In other words, “a petitioner must have tendered his

11



Case 1:17-cv-11147-ADB Document 34 Filed 09/10/20 Page 12 of 14

federal claim [in state court] in such a way as to make it probable that a reasonsieould
have been alerted to the existence of the federal questmn(ihternal quotation marks and
citations omitted).

To fulfill the exhaustion requirement, a petitioner “bears a heavy burden to shdve that
fairly and recognizably presented to the state courts the factual and legal Hasgdexderal

claim.” Conningford, 640 F.3d at 482 (quoting Adelson v. DiPaola, 131 F.3d 259, 262 (1st Cir.

1997));see als&carpa v. Dubois, 38 F.3d 1, 6 (1st Cir. 1994) (“In order to present a federal

claim to the state courts in a manner sufficient to satisfy exhaustion coreceetgjoner must
inform the state court of both the factual and legal underpinnings of the claim.”). “jAdpet
can successfully claim that he has presented the same legal theory to the state flmyrt
citing a specific provision of the Constitutigoresenting the substance of a federal ttut®nal
claim in such a manner that it ‘must have been likely to alert the court to the claimal feder
nature; reliance on federal constitutional precedents; and clainaipgrticular right specifically

protected by the Constitutidh. Dougan v. Ponte, 727 F.2d 199, 201 (1st Cir. 1984) (quoting

Daye v. Attorney Gen. of N.Y., 696 F.2d 186, 192-93 (2d Cir. 1982) (en banc)).

Petitioner argues that he raised a Due Process claim regarding the prosecldsing
statement with the SJC, but that twaurt failed to address this federal claim. [ECF No. 28 at 33
(citing brief to the SJC at 16)]. However, Petitioner made a Due Process atguithen the
context of his claim that the trial judge improperly excluded evidence of the ‘@triar
violence, rather than within the context of his argument about the prosecution’s closing
statements. [Supp. at 32 (page 16 of Petitioner’s brief to the SJC, which begins a section on his
claim regarding the exclusion of evidence); id. at 44 (page 28 of Petitioner’s brief ttChe S

which begins a section on his claim regarding prosecution’s closing statements)gcfldre f

12
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Petitioner'sappellate brietliscussing the prosecution’s closing statements does not reference
Due Process, cite to federal caselaw, or otherwise serve to alert the S3Gubsttance of a Due
Process claim. _Sdal. at 44—46].

Onecase cited by Petitioner in support of his claim, Commonwealth v. Grimshaw, 590

N.E.2d 681 Mass.1992), does reference a prosecutor’s closing arguments but does not, as
Petitioner argues, do so within the context of a Due Process claim, [ECF No. 28 atir3$ (sta
that_ Grimshaw'discusses the constitutional implications of when the prosecutor calls the jury’s
attention to the absence of evidence excluded at the [Clommonwealth’s requBEsg jther

cases cited in his appellate bréd$o do not discuss a Due Process claim in the context of a

prosecutor’s closing statemerfee[Supp. at 44—-46 (citing Commonwealth v. Carroll, 789

N.E.2d 1062 (Mass. 2003Tommonwealth v. Bohannon, 378 N.E.2d 987 (Mass. 1978)

Commonwealth v. Burke, 369 N.E.2d 451 (Mass. 19€é/mmonwealth v. Mosby, 413 N.E.2d

754 (Mass. App. Ct. 198D) Petitionerhas citedhese same cases before this Court in support of
his claim [ECF No. 28 at 30]. Having failed tite to theConstitution or federal caselaw, or
otherwise identify a Due Process claletitionerdid not “fairly and recognizably presgnto
the state courts the factual and legal baséa Due Processlaim. Conningford, 640 F.3d at
482 (citation omitted). This claim is therefore unexhausted.

Petitioner framed his claim to the SJC solely in terms of judicial error that implicated
issues of state law. [Supp. at 44—46)lleged erors grounded in state law cannot serve as a
basis for habeas relief where a petitioner has failed to allege a constitutiaimal Estelle 502
U.S. at 6768 (“[I]t is not the province of a federal habeas court to reexaminecstate
determinations on stataw questions.”)Kater, 459 F.3d at 61 (“Errors based on violations of

state law are not within the reachfefleral habeas petitionsless there is a federal
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constitutional claim raised(titing Estelle 502 U.S. at 67—68) Petitioner is therefore not
entitled to habeas relief on this ground.
V. CONCLUSION

Accordingly, Petitioner’s petition for a writ of habeas corpus, [ECFIJlas DENIED.
“The district court must issue or deny a certificate of appealability wheatiets a final order
adverse to” a habeas petitioner. Rules Governing Section 2254 Cases, R. 11(a). The Court
declines to grant a certificate of appealability.

SO ORDERED.

September 10, 2020 /sl Allison D. Burroughs
ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE
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