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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

HUGH DUCKWORTH ,

Plaintiff,
Civil Action No.
V. 17-11169%DS
R3 EDUCATION, INC.,
STEVEN C. RODGER, and
TERRY J. MOYA,

N N U e e e e N

Defendants.

MEMORANDUM AND ORDER
ON DEFENDANTS’ MOTION TO DISMISS

SAYLOR, J.

Thisis a lawsuit claiminganalleged wrongful terminationDr. Hugh Duckworth
contendghat becausbkis employemrongfully categorized his termination dsr‘cause,” he
was deprived of his rights under a Securityholders Agreement and Stock Optiomagtee
The complainassertealaims under the Americans wibisabilities Act (“ADA”), the
Massachuset@nti-discriminationstatute, and state contract la@efendants have moved to
dismiss the complaint undBed. R. Civ. P. 12(b)(6Yr failure to state a claimior the
following reasonsthe motion to dismiswill be granted.

l. Background

A. Factual Background

The following facts are as stated in ttmplaint.
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1. Duckworth’s Termination

Dr. Hugh Duckworth was employed by R3 Education, (ff€3"), a holding company
that owns three medical schools in @&ibbean St. Matthews University School of Medicine,
Medical University of the Americas, and the Saba School of Medicine. (Compl. 1 10).
Duckworthserved as Executive Dean at the Saba University School of Medicine and Associat
Dean of Basic Scienceg Medical University of the Americas and the Saba University School of
Medicine. (d. T 13).

R3 is a Delaware corporation with a principal place of business in Massashysef
2). Steven Rodger and Terry Moya are, respectitiedyChief Executive Officeandthe Chief
Financial Officer of R3 (Id. 1 1:12).

On July 1, 2013, Duckworth received a letter signed by Raotgdirmingthat hehad
beenplaced on paid leave from his employment because of “repeated insobrietyentiéeing
services as an employee ld(f 36 Docket No. 9, Ex. B* The letter indicated that his salary
would be reduced to $110,000 while he remained on paid leave. (Docket No. 9, Exly). It
stated thahis “repeated insobriety would justify [his] termination for cause,” but that Rodger
“was willing to continue [his] employment with the Company,” subject to variounsstand
conditions. [d.).

Among the terms ahconditions were that Duckworth would tedieved of his current
duties, although he would retain certain titles; that he would “perform such dutexpiasted,”

but he would cease to come in to the office; and that he would surrender all keys and other

L Under Fed. R. Civ. P. 12(b)(6 courtnormallycannot considegvidenceoutside the complaint and
attached exhibits without convertitige motion inb a motion for summary judgmenitiowever, the First Circuit
has recognized “narrow exceptiorig'thatrule, including “documents cerdt to [plaintiff’s] claim[s]” and
“documents sufficiently referred to in the complainWatterson v. Page, 987 F.2d 1, 3 (1st Cir. 1993T.he
complaintmakes many referencesthe July 1, 2013 and July 14, 2014 letters, both of which deferfuzrgs
provided as exhibitsPlaintiff has not contested tlaaithenticityof those documentsThe Courtwill therefore
consider the letters iconnection witithe motion to dismiss.
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company property(ld. 1 £4). It also provided that he would lose certain non-vested or non-
exercised stockption rights. Id.  6). It directed him to “immediately seek appropriate
professional help for [his] substance abuse problemd.’{(7). It included a paragraph releasing
the company and its officers and employers from all claints.©. It includeda statement
thathis continued employment would bevatt. (1d. § 8). Finally, it included an integration
clause that supersedeadacancelled “all prior or contemporaneous discussions, negotiations,
representations or agreements with respect to the matters addressed Hekefjri1)(

Duckworth was given until 5:00 p.m. on July 28, 2013, to decide whether to accept the
offer. (d. { 10). The releaséanguage of the lettaiso stated he would have seven days from
the date of execution t@voke his acceptance of the agreemdiat). According to he
complaint, Rodgeorally assureduckworththat he could keep his job provided he signed the
letter. Compl.q 36). Duckworth ultimately signed tHetteron July 29, 2013. (Docket No. 9,

Ex. 5).

About a year later,roJuly 14, 2014, Duckworth received a letter signed by Moya stating
his employment would be terminated effective August 15, 2014. (Compl. 11 26+2Y).
termination was “for causedlthough the letter did not specify theecific basis (Id. { 30).

The July 1, 2013 letter did not provide any specific examples of Duckworth’s insobriety.
The complaint alleges that R3 encouraged a “party atmosphere” and that qilrees
including top management, were intoxicated at company events but did nossufferly
adverse employment consequenced. i 4849).

2. The Securityholders Agreement and Stock Option Agreement

As noted, the letter provided that Duckworth would lose certain rights concerning R3

stock options. In December 2008, Duckworth became a party to R3’s Securityholders



Agreement by executing a joinder documienbecome a “management stockholtdid.  14).
As relevant here, the agreement stated:

[U]pon the occurrence of a Call Event affecting a Mamagnt Stockholder, the

Company shall have the right to purchase . . . all . . . of the Shares held by such

Management Stockholder at the Purchase Price and during the Exercise Period

applicable thereto as described . . . in Schedule 2 hereto.

(Id. 1 15). The agreement defidéCall Event” as “the first to occur of any of the Triggering
Events.” (d. {1 16). A “Triggering Event” in turivasdefined as the “termination of [the]
employment relationship . . . for any reasond. { 17). Thereweresix categories dfriggering
events, including “a termination for Causeld.). Justificationfor termination with cause
included “repeated insobriety or any use of illegal drugs while rendennigezas an
employee.”(1d. { 19).

Schedule 2 of the Securityholders Agreement provikatlin the event of a termination
for cause, the “purchase price” of thecurities would be the “lower of initial value and book
value.” (Id.  18). The “initial value” of the securitieat Duckworth’s terminatiomwas$0.001
per share(ld. 1 43). Because Duckworth held 319 shares of R3 common stock at his
termination date, the “total purchase price payable by [R3] for [his] stock $0a%19, or $0.32
(rounded).” [d.).

By contrast, termination without cause wotdgult in the “purchase price” being the
“stipulated value” of the securitipghichwasdefined as

[T]he quotient obtained by dividing (A) the difference obtained by subtrgd}ing

Funded Debt of the Companyg of the date Stipulated Value shall beedained,

from (1) the product of the Company’s Adjusted EBITDA for the 12-month

period ending on such date times five (5)(Bythenumber of Shares

outstanding or deemed outstanding on such date.

(Id. T 44). Because the value of several variables remains unknown to Duckworth, additional

information is required to calculate thgact‘stipulated value.” Id. 1 45). Nevertheless, the



complaint contends that the stipulated value was much hiigherthe “initialvalue,” and uses
the Company’s reported par value of $350 per share as a ptaxy. (

Duckworth was also a party to a Stock Option Agreement dated December 1,I12008. (
1 20). The Stock OptionAgreement grantedim the opportunity to purchase 255 shares of R3
common stock at $100 per shar&d. { 21). However, ifhis employment was terminated for
cause, thethose options would be forfeitedld(Y 22). Approximatelywo weeksafter
Duckworth’sdeparture R3common stock was valued at $350 per share, according to publicly
available information on file with the Massachusetts Secretary of Stdtef] 40). Therefore,
Duckworth would have been entitled to profits of $250 per option had he not been terminated f
cause.(Id.).

B. Procedural Background

Duckworth filed the complaint in this action on June 23, 2017. It asssgstingen
counts: Counts 1, 3, and 5 allege breach of contract; Counts 2, 4abegedoreach of the
implied covenant of good faith and fair dealing; Counts 7 aaltegeviolation of the ADA; and
Counts 9 and 18llege violation of the Massachusedtgi-discriminationstatute. Defendants
have moved to dismiss the compl&mt failure to state a claiptontending that plaintif§
claims are barred by the release included in the July 1,12G&8

[l. Legal Standard

On a motion to dismiss, theart “must assume the truth of all welead[ed] facts and
give. . .plaintiff the benefit of all reasonable inferences therefroRuiz v. Bally Total Fitness
Holding Corp., 496 F.3d 1, 5 (1st Cir. 2007) (citiipgan v. Menino, 175 F.3d 75, 77 (1st Cir.
1999)). To survive a motion to dismiss, the complaint must stateim that is plausible on its

face. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). In other words,“fReactual



allegations must be enough to raise a right to rabefve the speculative level, . . . on the
assumption that all the allegations in the complaint are true (even if doubtful)ih factat 555
(citations omitted).“The plausibility standard is not akin to a ‘probability requirememit’it
asks for more than a sheer possibility thdetendant has acted unlawfullyAshcroft v. Igbal,
556 U.S. 662, 678 (2009) (quotifgrombly, 550 U.S. at 556)Dismissal is appropriate if the
complaint fails to set forth “factual allegations, either direct or inferentigdeotisig each
material elenent necessary to sustain recovery under some actionable legal ti@aglidrdi v.
Sullivan, 513 F.3d 301, 305 (1st Cir. 2008) (quotentro Medico del Turabo, Inc. v. Feliciano
de Melecio, 406 F.3d 1, 6 (1st Cir. 2005)).
1. Analysis

Plaintiff's counsel conceded during oral argumidatt plaintiff's claims are totallyarred
if the duly 1, 2013release is validThe principal question, #refore,s the enforceability of the
release.

A. Whether the Release Was Knowing and Voluntary

A releaseof employment claimss valid whee the employee knowingly and voluntarily
assented to itRivera-Olmo v. Sate Ins. Fund Corp. (SFC), 250 Fed. Appx. 365, 367 (1st Cir.
2007). The First Circuit has provided a &actor test to determine whethéere has been a
knowing and voluntary assenitlernandez v. Philip MorrisU&A, Inc., 486 F.3d 1, §1st Cir.
2007). Thesix factors are the following

(1) the plaintiff's education, business experience, and sophistication; (2) the

parties' respective roles d@eciding the final terms of the arrangement; (3) the

agreement's clarity; (4) the amount of time available to the plaintiff to study the
agreement before acting on it; (5) whether the plaintiff had indepeadeice—

such as the advice of counsel—whenrjsig] the agreement; and (6) the nature

of the consideration tendered in exchange for the waiver.

Smart v. Gillette Co. Long-Term Disability Plan, 70 F.3d 173, 181 (1st Cir. 1995Because



release is an affirmative defense, the burden rests with the releasee to estabdigiarticular
release [is valid].”Hernandez, 486 F.3d at 8 (internal citations omitted).

The first factor, plaintiff's education and experience, wegjhanglyin favor of
defendantdiere By his own admission, plaintiff hadda medical degree, is an accomplished
surgeon, and has held a variety of leadership positions at hospitals and universitieBisluring
career. (Compl. 1 23). Itis highly doubtful that plaintiff did not understand the ratiofis of
the release.

Plaintiff relies heavilyon the second factor—that whether there was apportunity to
negotate the terms of the agreemeiite alleges that “there was no opportunity to negotiate or
change the terms of the letter and his choices were [to] sigrttitredebe termin&d; and thus
the release was effectivelycantract of adhesion. (Pl.’s Opp. at 8). Even assuming the truth of
that statement, that factor favors the plaintiff, isibf only modest import here.Hernandez,

486 F.3d at 9. Among other thingise complaintloes notlllege that plaintifeven suggested
changes to the language,attempted to negotiate terrmasdwas rebuffed.

The third factor, the clarity of the agreemdavorsenforceability. The release’s
provisionsarestraightforward andlear,statingthat plaintiff was waiving “all claims or
liabilities of any kind, whether known by the Employee or unknown, including but not limited to
any claims arising out of or relating in any way to Employee’s employmen{Ra{ti’ (Docket
No. 9, Ex. 51 9).

The fourth factor, the time available to study the agreement, also favorseaiibrg.
Plaintiff was giver27 dayso decide whether to accept the terms of the releamskultimately

signed one day after the deadlinéd. { 10.2 In addition, he was granted an additional seven

2The release states “[elmployee further acknowledges that he has been giash 2t ldays to consider
the meaning and effect of this agreement before signing it.” (Docked,Nix. 5,9 10. However, the release was
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days following the date of execution to revoke the reledsl. Thatwas ample time for
anyone, much lessomeone of plaintiff ®ducation andophisticationto review the agreement.
See Bukurasv. Mudler Group, LLC, 2008 WL 3978210, at *8 (D. Mass. Aug. 14, 20@8)ding
21 dayssufficient for an employe® decidewhether to sign eelease)

The fifth factor, the opportunity to seek independent counsel, favors enforcealdigy. T
release urged plaintiff to seek legal coungdiis choosing before signing. (Docket No. 9, Ex. 5
1 10). Plaintiff's failure to consult an attorndyefore signing is irrelevant to consideration of this
factor. See Hogan v. Eastern Enters./Boston Gas, 165 F. Supp. 2d 55, 62 (D. Mass. 2001).

Finally, the sixth factor, the nature of the consideration, similarly faamieceability.
Plaintiff received consideration in exchange for signing the release, which urdwndehe
opportunity to continue indefinitelgs an atvill employeeand to be paid despite performing
little or no work® Hewas “relieved of [his] duties as Executive Dean of [the] Saba University
School of Medicine.” (Docket No. 9, Ex. 5, § 1). He would nominally remalAssociate
Dean of Basic Sciences of Medical University of the Americas and St. Mattbenwersity
School of Medicine” but otherwise be placed on paid leak.§(2)* Commensurate withis
greatlyreduced workload, his salary was reduced to $110,000, and all options under the Stock
Option Agreement were forfeitedld( 1 56). Haintiff enjoyed the benefitsf the contractor
more tlan a year R3’s “forbearance from ending the employment relationgmmediately]

coupled with [plaintiff's] continued performance, can satisfy the consideratigquirement.

dated as of July 1, 2013, and provided plaintiff until 5:00 p.m. on July 28, 2013, to déeithemto sign,
effectively granting 27 days.|d.).

3 Otherwise, plaintiff would have been “terminated for cause effectiveeidiately.” (Docket No. 9, EX.
5).

4 The complaint alleges that plaintiff was employed as Associate Dean of&asnces at the Saba
University School of Medicine rather than St. Matthew’s UniversityoSthf Medicine.



Cochran v. Quest Software, Inc., 328 F.3d 1, 10 (1st Cir. 2003).

Plaintiff contends that “defendants did not have cause to terminateirnurtherefore
there was no consideration. (Pl.’s Opp. atl8dwever, in Massachusettsvhere an
employment contract, be it express or implied, contains no definite period of eneplipyt
establishes employmentatll.” See Jackson v. Action for Boston Comm. Dev. Inc., 403 Mass.
8, 9 (1988).Because plaintiff’'s employment with R3 wasvatl, R3 could havaerminatechim
at anytime, subject to limited exceptiom®t applicable here. Accordinglyecause “the
employee had no right to continued employment and the employer had no right to the
employee’s future servicesR3’s offer of continued employment wadequateonsideration for
the new agreementCochran, 328 F.3d at 10See also Cellular Accessoriesfor Less, Inc. v.
Trinitas LLC, 2014 WL 4627090, at *7 (C.D. Cal. Sept. 16, 2014) (“[A]ndt-employment
agreement can generally be modified by an employer at any time; the modifesdgentially
terminates the prior agreement and creates a new, unilateral contract,hehechpbyee
accepts by continuing {perform]. . . under the modified terms.”Jomer v. Hollister Assocs.,
2007 WL 2908268, at *3-4 (Mass. App. Ct. Oct. 5, 2007).

Onbalancethe factors overwhelmingly indicate that plaintiff knowingly and voluntarily
entered int@ validrelease and therebglinquishedhis claims.

B. Whether the Release Was Executed Und®uress

The complainturtheralleges that the release is unenforceable because plaintiff entered
into the agreement undecaomic duress. (Comg.37)? “To show economic duress (1) a

party ‘must show that he has been the victim of a wrongful or unlawful act at,threl (2) sth

5 The complaint also alleges that the release was unconscion@blapl( 37). However, as plaintiff
failed to address that argument in both his opposition to defendants’ motion tescigih the motion hearing, it is
deemed conceded.



act or threat must be one which deprives tloéimi of his unfettered will.” International
Underwater Contractors, Inc. v. New Eng. Tel. & Tel. Co., 8 MassApp. Ct. 340, 342 (1979)
(quoting 13 WLLISTON, CONTRACTS 8 1617, at 704 (3d ed.1970froof of duress requires
more than that a party took advantage of another's negative economic situation;asrequir
evidencehat the accused party caused the financial difficulty to induce the contract or
agreementld. (citing 13WILLISTON, supra, 8 1617, at 708.).

In Massachusetts, “[r]elease of a party from its contractual obligations amadat|
economic duress is ‘reserved for extreme and extraordinary caSesiéty of the Holy
Transfiguration Monastery, Inc. v. Archbishop Gregory of Denver, Colorado, 685 F. Supp. 2d
217, 224 (D. Mass. 2010) (quoti@gbot Corp. v. AVX Corp., 448 Mass. 627, 639 (2007)yhis
is not one of those “extreme and extraordinary caselseé’ complaint fails to pleasufficient
facts to support the contention that defendaatsedanyfinancial difficulty in order to induce
plaintiff into accephg the release The choiceprovided to plaintiff-between(1) immediate
dismissal from his atvill employment or(2) acceptance dr3’s allegedlynon-negotiable
conditions for continued employmentaas neitherunduly wrongfulnor oppressiveThatis the
type of “hard bargaining” that is “not only acceptable, but indeed, desirable, in our economic
system, and should not be discouraged by the couptgzeria Uno Corp. v. Pizza by Pubs, Inc.,
2011 WL 4020845, at *5 (D. Mass. Sept. 9, 2011) (qgadiabot Corp., 448 Mass. at 639).

Even assuminthat the complaint stategpama facie claim of economic duress,
plaintiff s argumenstill fails. A release thawvas entered into under duress “is voidable, not
void, and the party claiming duress must act promptly to repudiate the agreementembd de
to have waived his right to do soCitizens Bank of Massachusetts v. Bishay, 1997 WL 785596,

at *12 (Mass. Sup. Ct. Nov. 24, 1997) (citirsgrert & Associates v. New England Mut. Life Ins.,
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801 F.2d 536, 547-48 (1st Cir. 1986A.coerced party who fails to contest the release within a
reasonable time period and accepts the benefits of the agreement ratifidgrasdred release.
Id.

Plaintiff signed the release on July 29, 2043d wagerminated the following summer.
In the interim, he collected approximately $110,000 in salary for minimal worlo He did
not file suit seeking to disaffirm the releas#il three years lateon June 23, 201By
accepting the release’s benefits and waiting seyerak before filing suit, plaintiff ratified the
release.See Abbadessa v. Moore Bus. Forms, Inc., 987 F.2d 18, 24 (1st Cir. 1993) (finding
delay of sevemonths byplaintiff precludes economic duress defenkeje Boston Shipyard
Corp., 886 F.2d 451, 455 (1st Cir. 1989) (holding that plaintiff ratified a contract by accepting it
benefits for months before asserting a claim of economic duress).

C. Whether the Integration Clause Bars Recovery otthe AllegedOral Promise

The complaint further contends that defendant Rodger orally assured plaatthet
could keep his job provided he signed the release. (Compl. § 36). However, the July 1, 2013
letter contained aimtegration clausewhich stated that the agreement superseded “all prior or
contemporaneous discussions, negotiations, representations, or agreementset NDo8k Ex.
5, 1 11). Itis welkettled that “where an agreement is ungubus and contains an integration
clause, a court must give effect to its obvious meanikggSaver Co., Inc. v. J.T. Posey Co.,
490 F. Supp. 2d 55, 63 (D. Mass. 2007) (cidagk v. IBM, 145 F.3d 420, 424 (1st Cir. 1998)).
“That means, of course, that an inquiring court should construe the written docunteimstsvi
four corners, unfestooned with covenants the parties did not see fit to memtiofgytioting
United Statesv. Alegria, 192 F.3d 179, 185 (1st Cir. 1999Because the terms of tdaly 1,

2013letterare plain andinambiguous, the alleged oral pronmisay not be enforced

11



D. Whether the Release is Unenforceable as a Matter ofiBlic Policy

Finally, plaintiff contends thahe releasshould not be enforced as a matter of public
policy because, as a purported alcoholic, he was entitled to protectiondMasdachusetts law
Mass. Gen. Laws ch. 151B &flseq. It is truethatreleases aranenforceable as against public
policy whenthey shielda defendant from violation of statutory duti€¥e Zavras v. Capeway
Rovers Motorcycle Club, Inc., 44 Mass. App. Ct. 17, 19 (199(¢jting Henry v. Mansfield
Beauty Academy, Inc., 353 Mass. 507, 511 (1968)). Howeuéayras andHenry are ingposite.
Both involved prospective releases for harm caused intentionally, recklessiyh oegligence.
Id. By contrast, the July 1, 2013 letter was retrospective, releasing defendanglfcaims
plaintiff may have accrued in connection with @mployment.

Moreover, public policy favors enforcement of releases in the employmenkiconte
First Circuit has emphasized that the employment law context . releases provide a means
of voluntary resolution of potential and actual legal disputes, and mete out a type tfahdus
justice.” Rivera-Floresv. Bristol-Myers Squibb Caribbean, 112 F.3d 9, 11 (1st Cir. 1997).
Under this principle, “releases of past claims have been honored under the lawsipgataio
and gender discrimination . . . [and] under the ADEA, which prohibits age discrimination in
employment . . . as well as under ERISAd. at 1112 (internal citations omitted)There is no
reason why this notion does not also applseteases of claims undstassachusetts lafv
Adopting plaintiff's position wouldendemmanysuch releasesorthless and introduce

substantial uncertainty into the labor markets.

8 To the extent the complaint alleges “constructive discharge,” those claimsaaraéd by the release.
See Rivera-Flores, 112 F.3d at 14 (“Even if [plaintiff] had valid claims under [variostsfutes, he could have
waived those claims.”).
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V. Conclusion

For the reasons stated above, defendamtsionto dismiss the complaint GRANTED.

So Ordered.
[s/_E. Dennis Saylor
F. Dennis Saylor IV
Dated: November 9, 2017 United States District Judge
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