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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CHRISTINA MARIE MERCOGLIANO, ))
Plaintiff, ))

V. )) Civil No. 17-11276-TS
NANCY A. BERRYHILL, ))
Defendant. ))
)

MEMORANDUM AND ORDER
Septembel 3, 2018
SOROKIN, J.

Christina MarieMercoglianoseeks reversand remanaf a decision byhe Acting
Commissionepf the Social Securithdministration(“the Commissioner’denying her
SupplementaBecurityincome(“*SSI”) and Disability Insurance Benefits (“DIB”). Doc. No. 17.
The Commissioneseeks an ordeffirming herdecision. Doc. No. 24. For the reasons that
follow, Mercogliano’s Motion for Judgment on the Pleadings to Reverse and/or Rémand t
Decision of the Commissione&r DENIED, and theCommissioner’sviotion to Affirm the
Commissioner'®ecision is ALLOWED.

l. BACKGROUND

A. Procedural History
On October 9, 2012, Mercogliano applied for SSI and DIB, alleging an onset of disability

of January 1, 2010. A.R. at 334-5(4er applications were deniéditially on January 7, 2013

! Citations to “A.R.” are to the administrative record, which appears as DociMentthe
docket in this matter. Page numbers are those assigned by the agency ankh dppéaner
right-hand corner of each page.
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and upon reconsideration on May 3, 201®&.at 24550, 260-65. On June 11, 2013,
Mercogliano requested a hearing beforadministrativdaw judge (“ALJ"). 1d. at 266-67. A
hearing was held on February 19, 201dL..at 157-80. By decision on March 24, 2014, the ALJ
found Mercoglianavasnot disabled.ld. at 223-38.

Thereatfter, Mercogliano requested review of the ALJ’s decidobhrat 301-302.The
Appeals Council granted Mercogliano’s request for review, and or@er dated August 13,
2015 remanded the case for a new hearing and dedsidnat 23944. A hearing wa held
before a different AL&n December 10, 201the hearingncludedtestimony by a vocational
expert (“VE”). 1d. at 107-52.That same day Mercogliano amended her odatt to May 20,
2010.1d. at 366. The ALJissued a written decision dated February 2, 2016 finding that
Mercogliano was not disabledd. at 6593. Mercogliano filed @&imely request for review
which the Appeals Council denied on May 12, 2017, renddhe ALJ's2016 determination
the final decision of th€ommissioner.ld. at1-6. Mercogliano filed this action appealing the
Commissioner’'slecision on July 12, 201'Doc. No. 1.

B. Mercogliano’sPhysicallmpairments

In her applications, Mercogliarataimed she suffered fromsevere physical
impairment, reflex sympathetic dystrophy (“RSD”), in her right fobiR. at 406 The record
contains the following relevant evidence regardingggsicalimpairments:

e On May 20, 2010Mercogliano presented the Whidden Memorial Hospital

emergency department complaining of pain in meagright toe, aftea carpet cutting

2The Appealouncil concludedhat the ALJ had articulated a residual functional capacity that
did not adequately account for the severe mental impairments he found; that the Aisiésde
did not reflect consideration of reports by state agency psygibalaonsultants; and that the
ALJ had not reconciled his finding of moderate restrictions in social functionihgwsit
determination that Mercogliano could return to her past work as a salesperson. A.R4at 241-
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machine rolled over her foot while she was working at Home Ddgoat 914.
Mercogliano was diagnosed with a right foot contusiah@iacharged in a stable
condition. Id. at 915.

On May 25, 2010, Mercogliano presentedto Parra Tomkingit Ball Square Family
Medicine, complaining of pain in her right foot and difficulty walkirld. at 653. Dr.
Tomkinsnoteda limp, butno obvous swelling or brising. Id. at 653. She prescribed
a walking boot, ice, and oxycodqrend referred Mercogliarto a podiatristid.

On June 1, 2010, Mercogho went to Dr. Joseph Murareopodiatrist, complaining

of numbnessndtingling along the side of her right foot, and shooting pain along the
secondoe of her right footld. at 651. Dr. Murano foundnild tendernesandnoted
two possible mildnerve compressions herright foot. 1d. at 652.

On August 252010, Mercoghno visitedDr. CheParkat Brigham and Women’s
Hospital for a neurological exantd. at 639. Mercogliano complained of a tingling
sensatiorand pain around the right foold. at 640. Dr. ChoPark found that the
relevant aredid not fit within a nervelistribution;the exam wastherwise
unremarkableld. Dr. ChaPark noted that Mercogliano may have had the beginnings
of RSD, and recommended Neurontin, physical therapy, and referral to a pain
specialist.ld. at 641. Dr. ChoPark also encouraged Megliano to work in a role
that would not stress her foad.

On August 27, 2010, Mercogliano returned to Dr. Tomkins complaining of f@gisis
pain in her right foot, swelling in her right foot when she was up orelegrdnd an
inability to perform her prior work dutiedd. at 637.In her appointment notebr.

Tomkinsindicated that Mercogliano could walk for exercigg.. Dr. Tomkinsfound



the right geat toe was tender to toyakith no obvious swelling or bruising, and
prescribed Gabapentind. at 638.

On October 52010, Mercogliano visited@ain medicine specialisbr. Sasa Periskic.
Id. at 632. Mercogliano complained gdain that radiated from her right foot, up into
her lower right backand occasional numbness in her tddsat 632. Dr. Periskic
notedMercogliano had tried nonsteroidal amtflammatory drugsmuscle relaxants,
and physical therapy without significant improvement, but that shadtaded long
acting narcoticer steroid injections.d. Dr. Periskic found cdness, limited range of
motion, pain, tingling sensations, and excessive sensitivity to touckrcolyliano’s
right foot, as well as a limp arah inalility to walk on heels and toedd. at 633. Dr.
Periskic diagnosedght lumbar radiculopathfcompression or inflammation of a
spinal nerve); RSD; chronic paiand low back painld. at 634. Dr. Periskic
prescribed physical therapy, Neutionand an antidepressant, and suggebizd
Mercogliano may benefit from MRI and injection therajhy.

On November, 2, 2010, Mercogliano returned to Dr. Tomkins reporting that she had
not returned to work due to persistent pain, which increasedwalking. Id. at 629.
Physical examinatiofound tenderness along the boonéthe great right toe, no
obvious swelling or bruising, paimith moving toes, and that thasea was slightly
cooler to the touch than the rest of the fddt.at 630. Dr. Tomkins diagnosed
possible RSD, making treame iindings she had noted in Augj?01Q Id. at 630-31.
On January 7, 20, Mercogliano saWr. Tomkins and reportegktreme pain anytime
her right foot was banged, bumpedtouched, with Gabapentin providing minimal

relief. Id. at 623. Dr. Tomkinssfindings and diagnosiemainedunchanged.d.



e On February 11, 2011, Mercogliano saw neuraoDr. Vladan P. Milosavljeviand
reported severe pain and numbness in her right fdoat 469. Dr. Milosavljevic
observedimited movements in hieight foot, decreased pairessationand dimp.

Id. at 470. He diagnosed ght foot contusion and mild RSDd. at 471. He further
opined thashe wasgpable of doing work while sitting, that she should stahdfor
more than fifteemminutes per hour, that sebouldnat lift more than terpounds, and
that sheshould not climb, squat, égneel 1d. Dr. Milosavljevic believel
Mercogliano’spartialdisability was temporary, thaer condition could improve, and
he recommended bone scanld.

e OnJanuary 26, 2012, Mercoglianoiigs orthopedic surgeon Dr. Mark SlovenRai,
who found a limpand mild discoloration of the right foold. at 828-9. He noted
Mercogliano had difficulty ending her toes, decreasahsationandlimited range of
anklemotion Id. at 829. Dr. Slovenkai diagnosed rigfdgot contusion with
temporary los®f motor or sensory functiotue to the blockage oferve conduction
mild RSD,and mild gait abnormalitiedd. Dr. Slovenkai opined that Mercogliano
could return tdight-duty work with permanentestrictions limiting standing tiifteen
minutes per hour; and excluding squatting, kneebitigibing, andlifting morethan
twenty-five pounds.ld. at 82930. Dr. SlovenkabelievedMercogliano had reached
maximal medical improvement, witio need folongoing treatment except for
continued Neurontin management and occasional pain clinic folloudupt 830.

e On May8, 2012, Mercogliano saw Dr. Tomkins and complained that she was

experiencing increased foot and leg pain as a resalbod time on &r feet taking

3The ALJ mistakenly refers to Dr. Slovenkai as “Dr. Rosenblatt.” A.R. 75, 81.
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care of twaoother children for a family memberJd. at880. Dr. Tomkins increased
her Gabapentinid. at 881.

e On November 52013 Mercogliano told Dr. Tomkinghat her foot pain persisted.
Id. at 844. Her foot was coahd sensitive to tach, with two toes curling in and
tender 1d. at 846. Gabapentin was continuked.

e That same dgypr. Tomkins filled out a Multiple Impairment Questionnaire in which
she diagnosed right foot contusion with RSB. at 892. Dr. Tomkins notedhat
Mercogliano’s prognosis was poor, as her pain had increased over tinte despi
medications, and she had failed pbgsitherapyand electrotherapyid.

Mercogliano’s primary symptoms were péiatedmoderate to moderategevee),
difficulty with adtivities, decreased sensation, and fatigue from medicakibmt 893-
94. Dr. Tormkins opined that in an eighiour workdayMercogliano cald sit for up

to one hour, stand evalk for up to one hour, and lift or carry up to ten pounds, with
significantlimitations onrepetitive lifting. Id.

e On October 31, 2014, Mercogliano retedrto Dr. Milosavljeviand reported no
significant improvement since 2011d. at 1000.Dr. Milosavljevic’s diagnoses dn
opinion were unchangedd. at 100002. Dr. Milosavljevic reiterated his belief that
Mercogliano had not reachedarimal medical improvemerguggested that she may
benefit from Cymbalta, and recommewidnjectionsor a bone scand. at 1002.

e On December 2, 2015, Dr. Tomkins filled out a Disability &nment Questionnaire

4 Between May 8, 2012 and November 6, 2013, Mercogliano visited Dr. Tomkins eleven times,
but none of the appointments related to Mercogliano’s s@sr&cal impairmentsSeeA.R. at
849-79.



which mirroredher November 6, 201Questionnaire 1d. at 994-98. Dr. Tomkis
opinedthat Mercogliano could not work, and that she would miss more than three
days of work per month if she didd. at 99798.

C. Mercogliano’s Mentalmpairments

Mercogliands application also citedeveranentalimpairmentsincluding major
depressive disorder, obsessive compulsive disorder (“OCD”), attention defiertayivity
disorder (“ADHD"), posttraumatic stress disorder (“PTSD”), and anxidt; at 378. The

record contains the following relevant evidemegarding thesenpairments:

e OnJune 16, 2011, Mercogliano began mental health treatment at Elliot Community
Human Services (“"ECHS))Id. at 749. Mercogliano reported racing thoughts,
anxiety, depression, OCD, avoiding people, irritability, difficulty conceingaand
issues staying asleejd. Mercogliano also described patiuse by her mother,
hospitalization for auicide attempt at the age of thirteespewhen she was eighteen
or nineteendaily heroin use until roughfour yearsearlier and two months
attending a methadone clinic to come off pain medicatitthsat 749-50A mental
status exandlocumented cooperative behavior; no reported delusional, suicidal, or
other harmful thoughts; and normal appearance, speech, perception, thought content,
intellectual functioning, and oriéation Id. at 751. However, Mercogliano’®ody
movement was aigited, her moodeflected a lack ofeelings, her affect wablunted,
and her thought process was tangentidl. She was diagnosed with opioid
dependence, OCD, and major depressive disoldeat 752. Her Global

Assessment of Functioning@AF”) scorewas 41° Id.

S “GAF scores offea snapshot of one’s state at the time of the evaluatioh Summers v.
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On August 6, 2011, Mercogliarsawa registered mentaiealth nurseMargaret

Callahanat ECHSfor a medication consultatiorid. at 758. Ms. Callahan noted that
Mercogliano had an anxious mood, but was pleasant, easily engaged, neatly groomed,
and showed no abnormal motor movemeihds. Ms. Callahan suggested that

Mercogliano start on Prozac, Vistaril, and Lyyeach of which treat anxiety,

depression, and/or OCDd.

On February 9, 2012, Mercogliano reported/f® Callaharthather medications
werehaving onlya small effecbn her OCD symptomstating thashe needed
something to help her focugd. at 760. Ms. Callahan noted thaeMogliano had a

blunted affect and suggested that she continue her medicatidrstart Adderallld.

After skipping an appointmém March, Mercogliano sawls. Callaharon May 1,
2012,andreported increased anxiety after a cousin was shot and paralgzedti

762. She was caring for two additional children from her extended family but denied
problems with her medations Id. The nex month,Mercoglianotold Ms. Callahan

she was “feeling well Id. at 763.

Social worker Jessica Rickaadithored &eptember 24, 2018tterto the
Massachusetts Rehatakion Commission, statingpat Mercogliano had been

diagnosed with major depressive disorder, OCD, PTSD, and AD#L[at 479.

On November 15, 2012Mercogliano sawegistered nurse practitioner Richard

Astrue No. 10€v-11792, 2011 WL 5508919, at *12 (D. Mass. Nov. 10, 2011)

(quotation marks omittgd Scores ranging from 41 to 50 indicate serious symptoms, or serious
impairmens in social or occupational functionin@iagnostic & Statistical Manual of Mental
Disorders IVTR 34 (4th ed. Am. Psychiatric Assoc. 2000). Scores ranging from 51 to 60

indicate moderate symptoms, or moderate impairments in social or occupationahfogctid.
® Mercogliano appeared for five appointments at ECHS between July 3, 2012 and October 25,
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Careyat ECHS She reportegboor sleep, a history of agoraphobia that increased with
the birth of her sorandcompulsively cleaning her wholeuse every dayid. at

770. Her Luwox dose was increasett.

e On Decerber 13, 2012Mercogliano saw Mr. Carey amdportedthat the increased
dosageof Luvox was helping her. Mr. Carey noted broad affect, euthymic mood, no

delusions or paranoia, and organized thoughts.

e On December 27, 2012, Mercogliano veasluated byan agency consultaridy.
Michael Kahn Id. at 773. Dr. Kahn found Mercogliano to be “pleasant and friendly,
polite and respectful, without evidence of psychotic thigKirid. at 774. However,
he noted that she describegh and down” moodand that her affect was “somewhat
overwhelmed and almost tearfulld. Dr. Kahn diagnosednxiety, with significant
elements otomplex PTSD and OCDId. at 775. Dr. Kahn apedthat
Mercogliano’s medicationtould be more aggressive,” that it would lmedst
difficult” for her to return tdner past work at that time, biliat with more ggressive

treatmenshe “might be able to leave the house and try working ag&ingt 775.

e OnJauary 5, 2013, Dr. John Burke, a state agency psychologist, reviewed
Mercogliano’s records and found her to have moderate restriction in astiwftdaily
living, mild difficulties in maintaining social functioning, and moderate difficulies
maintaining concentration, persistence, or pddeat 187. Dr. Burke concluded that

Mercogliano could performimpletasks, and that she was not disablied.at 190.

e On January 10, 2013, Mercogliano reported to Mr. Ctratyher OCD was the

2012, but the consultation notes are illegible. A.R. at 764-69.
9



“worst that it had been,” though her ADD was well controlligtl.at 815. Mr. Carey

increased her Luvoto threetimes per day|d. at 815.

On Febrary 14, 2013, Mercogliano told Mr. Carthat ter status “could be better,”
citing increased family respeibilities, but sheeported being better able to cope, that
her OCD symptoms had improved digrantly, and that Adderall was helpful but
woreoff too quickly. 1d. at 817. The following montiMercogliano reportethat

taking Adderal twice a daywas working much better|d. at 819.

On Apiil 10, 2013, Dr. Robert Lasky, a state agency psychologist, reviewed

Mercogliano’s recordand echoed Dr. Burke’s January 2013 findinigs.at 211-20.

On July 12, 2013, Mercogliano visitétr. Carey r@ortingincreasedanxiety, which
Mr. Carey foundvas a response to acuteessors Id. at 1035.No change was made

to her medicationsld. at 1036.

On that same dar. Carey filled out a Psychiatric/Psychological Impairment
Questionairein which he diagncesd Mercogliano withMajor Depressive Disorder,
OCD, ADHD, andassigned &AF score 063. Id. at 928-35.Mr. Carey'’s clinical
findings included moodisturbance, social withdrawapmpulsions, intrusive
recollections of a traumatic experience, genegdligersistent anxiety, and irritability.
Id. at 929. Mr. Carey reported that Mercogliano was markedly limiteder ability

to understandememberand carry outletailed instrutons. Id. at 931. He noted
various othemoderate and mild limitationsdicated that Mercogliano would be

capable of toleratingnly low work stress, and opinéuat she would likely miss
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work more than three times a month. at 931-35/

e On November 8, 2013, Mercogliano returned to Mr. Carey and reported continued

stress butdenied any concerns or adverse effects from her medicdtoat 1033.

e On January 2, 2014, Mr. Carey filled out a Psychiatric/Psychological Impdirme
Questonnaire in which he again diagnodddrcogliano withMajor Depressive
Disorder,OCD, ADHD, and assigned®@AF scoreof 55. Id. at 984. His clinical
findings included poor memory, sleep disturbance, mood disturbance, emotional
lability, difficulty concentrating, social withdrawalecreased energy, compulsions,
andirritability. 1d. at 985. Mr. Carey found that Mercogliano was medhky limited
in her ability to 1) remember locations and wdrke procedures; 2) understand,
rememberand carry outletailed instruebns; 3) work with or neasthers wihout
being distracted by them) complete a normal workweek without interruptions from
her symptoms and perform at a consistent pace without an unreasonable number and
length of rest periodgind 5) interact approjately with the general publidd. at
987-88. Mr. Carey agaimoted that Mercogliano would be incapable of handling
even low stress at work, and that she would miss more than three days of work per

month. Id. at 990-91.

e Mr. Carey saw Mercoglianon January 1Qylay 8,and September 4, 2014d. at
1027-32. he mental stais exams were normal, and her diagnoses and medications

were unchangedld. In the September 4, 2014 vidMercogliano “denied any

" Mr. Careysuggested thapisodes of deterioration or decompensation were posagbie
believedMercoglianowasusingall of her coping abilitiessuchthat any more stress would result
in instability. A.R. at 933.
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psychiatric concerns or difficulties with her OCD or focukd’ at 1027.

On April 8, 2015, Mercogliano saw nurse practitioner Tracy Wilbrahiamat 1023.
The hand written notes are illegible, but a week lais. Wilbraham prepared a
Mental Impairment Quesinnaire. Id. at 960. The findings, diagnoses, and
limitations described blls. Wilbrahamarethe same athose reflected in Mr.

Carey’sJanuary2014 Questionnaireld. at 961-63.

On June 10, 2015, Mercogliano presented to Ms. Wilbraham, who noted tha
Mercogliano’s mood was stable and in good contldl.at 1021. Ms. Wilbraham

prescribed Clonidinéor her ADHD and anxietyld.

On August 12, 2015, Mercogliano visited Ms. Wilbraham complaining of anxiety.
Id. at 1017.Ms. Wilbraham diagnosedeh with PTSD, ADHD, and OCD, buioted

that Mercogliano’situals were in remissionlid.

On Septembers, 2015, Mercogliano complained to Ms. Wilbrahahmood
fluctuation, as well as sleep disturbandég. at 1014. Ms. Wilbraham'’s diagnoses

and notes were unchanged.

On November, 23, 2015pcial worker Kiah Banfielfom ECHSopinedin a latter

that it would be difficult for Mercogliano to work on a daily basis without becoming
overwhelmed and irritated in the work pladd. at 1080.Ms. Banfieldalsoprepared

a Mental Impairment Questioaire reflecting diagnoses BTSD, OCD, Major
Depressve Disorder, andADHD. Id. at 1081. Shalentified the following

symptoms: depressed mood, anxi@tytable and labilaffect, hostility, past suicide
attempts, difficuly concentrating, easy distractibility, deeply ingrained maladaptive

patterns of behavior, impulsive behavior, and unstable interpersonal relatiorighips.
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at 1083. Ms. Banfield also noted that Mercogliano had experienced episodes of
decompensation or deterioration in a weektting, explaining that Mercogliano can
become easily overwhelmedt. at 1084. Ms. Banfield noted that Mercogliano

would likely miss, on average, three or more days of work per mdohtiat 1085.

On June 1, 2016, Mercogliano saw Dr. Daniel R. Mordtez@assess her current
levels of function.”1d. at 45. Mercogliano arrived twentyinutes late for the
appointment and presented with “slurred and at times incoherent speech, waery eye
eyes rolling into the back of her head when asked different questions, eyal$yparti
closed at various points during [thedsessment and an inability to remain stild”

at 46. Mercogliano denied any substance abbsg Dr. Morocco noted théthese
behaviors were consistent with drug uge. at 50. Mercogliano reported having
significant nightmares, difficulty sleepin having a poor appetite, and feeling
drained. Id. at 46. Her mood and affect were flald. Dr. Moroccodescribed
Mercogliano’s overall mental exaas “completely unremarkable” andted that,

“for the most part her speech was clear, coherent, goal oriented and free from
cognitive distortion.”1d. He ratedMercogliano’s attention, concentration, frustration
tolerances, memorynsight, and judgmerdsfair. Id. He concluded Mercogliano’s
ahlities ranged from mildlyto-borderlineintellectuallydisabled and that her
personality profile wasnorbidly depressed, with heightened anxiety, agitation, and
impaired social orientationld. at 50. Dr. Morocco diagnosed PTS[@ygistent

depressive idorder, bipolar disorder, and generalized anxietgrder. Id. at 51.

Tha same dayDr. Morocco reiterated his diagnosesibMental Impairment

Questionnaire Id. at 40. He noted the following symptoms: anxiety, blunt and flat
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affect, mood distudnces suicidal ideationa past suicide ampt, difficulty
concentrating, easy distrdatity, paranoia an inability to feel pleasurpgrvasive

loss ofinterestweight change, decreased energy, maladaptive patterns of behavior,
hyperactivity, psychomotor agitation, social withdrawal, nightmares, andutfijfic
sleepng. Id. at 41. Dr. Morocco also noted Mercogliano hediuced intellectual
functioning anchadsuffered fromunspecifiedepisodes of decompensatiod. at 42.

He found Mercogliano to be markedly limited in most listgdas, and moderately
to-markedly limited in all of the restd. at 43. Dr. Morocco noted that if

Mercogliano were to work, she would likely be absent ntioae three times per

month;he believed hesymptomshadbeen present since January 1, 200D at 44.

D. Mercogliano’s Testimony

On December 10, 2018 ercogliano appeared befatee ALJandtestifiedthat she
suffers from the following symptoms: anxiety that causes hengage in extensivéuals and
makes it difficult for her to leave her house; depression that makes it difficult fdolggt out
of bedand causes her to cry twice a day; difficulty sitting still and concentratifiguty
sleepingand staying asleeplifficulty reaching and bending; difficulty walking arsitting;
difficulty doing physical activities with her son; and severe p&inat 11226.

Mercoglianotestfied that her medications helpith her symptoms, though not fully,
and that they do not produce any sifiects. Id. at 122. According to Mercogliano’s
testimony, on a normal day she wakes up at 4 a.m. toeetimther stove is turned off, her
windows are locked, and her heaters are unplugliect 124. She goes grocery shoppané
a.m. in order to avoid other peopligl. at 130. Shevalks two blocks to drop her son off at his

bus stop, sits for five to ten minutes, and then wia#lck to her apartmemtithout the use of

14



any assistive devicedd. at 125. Mercogliano testified that she typicallpends the rest of the
morningcleaning her apartmentd. at 129. She also said that she frequently gets depressed in
the mornings.ld. Mercoglianosaid she spends the afternoon sitang listening to music
(frequently depressed, anxious, amging), until shewalks to and from her son’s bus stop
againafter school.ld. at 130-31. During the evening, she cooks diramef read to her sonlid.

at 131. After her son goes to bed, beg in bed withheadphones on until shelfaasleep Id.

at12.

Mercoglianotestified that she carnperformall the household chores necessary to take
care of her and her son; drife two-anda-half hours and u€ePS; use computerattend
regular appaitments and meetisgand lift two gallons of milk, if handed to heE.q, id. at
126, 128, 130, 135. According to Mercogliasbe refusea spinal injection to treat the pain in
her foot because her “father has had it done and it didn’t work,” and becaagegcasering

heroin addict, she does not like needlgk.at 137%38.

E. The VE's Testimony

Mercogliano was thirtywo years old at the time of the ALJ hearing. Doc. No. 18 at 2.
The VE testified that a person of Mercogliano’s “age, education, and experielec®, ab
perform at the lightdvel, ‘who could never crouch, kneel, or climb ladders, ropes, or
scaffolds” and whose Work [was] limited to simple, routine, repetitive tasks, [withjly
occasional interaction with the public” would be able to perform Mercogliano’sglagant
work as a garment folderA.R. at 145-46. The VE also testified that such a person would be

able to work as a merchandise taggesin electrical accessories assembldr.at 146.

The VE answered farther hypothetical, describirgperson of Mercoglianoage,

educationand experiencegble to perfornwork at the sedentary levelrovided she couldit or
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stand alternatively at wilkremaining ortask forat least ninety pero¢ of the work period;

unable to crouch or knedimited to simple, routine, repetitiy@ontandem tasksn a work
environment free of fast-paced production requiremeitig; tomake onlysimple workrelated
decisions with fewif any, workplace changeand able tde around coworkers for only one-
third of the work day.Id. at 146-47.The VE testified that such a person could work as a table
worker, a printer cirdtiboard assembly inspector, os@niconductor inspectdt.ld. at 147.

F. The AdministrativeDecision

After determiningMercogliano methe insurance requiremertatthe Social Security
Act during the relevartime period, the ALJ conducted the usual fstep sequential
evaluation to determine Mercogliano’s disability clainid. at 6370. At step one, the ALJ
found that Mercogliano had not engaged in substagaialful activity since her alleged onset
date Id. at 70. At step two, the ALJ found Mercogliano suffers from the following severe

impairments: right ankle pain secondary to RSD; lumbar radiculopathy; yadisetder;

¢ The VE opined that a person of Mercogliano’s age, education, and past work experience who
would be off task twenty percent of the time would not be able to do any of the work previously
mentioned, nor could a person who would be absent from work three or more days per month.
A.R. at 148-49. Mercogliano has not tied any of her challenges in this Court to a dispute about
the percentage off time she could be on task or on the number of days she mighthmiss eac
month. No medical opinion before this court addresses the former question, and, as will be
explained below, substantial evidence supports the ALJ’s decision not to accord cgrarollin
great weight to any of the opinions addressing the latter question.

® The five steps of the requisite analysis are: 1) whélieeclaimanis engaged in substantial
gainful activity (if so, she is not disabled and the inquiry engsjyhether the claimamas a
severampairmentor combinationof impairmentghat is severe (if not, she is not disabled and

the inquiry ends); 3) whether any tife claimant’simpairmentameetor medicallyequal an
impairmentlisted in an appendix to the relevant regulations (if so, she is disabled and the
inquiry ends); 4) whether tretaimantis able toperformher past relevant work (if so, she is not
disabled and the inquiry ends); and 5) consideringldimant'sage, education, work

experience, anRFC, whether she is able to perfoother work (if not, she is disabledee20
C.F.R. 88 404.1520(a)(4), 416.920(a)(4); Goodermofec’y of Health & Huma®ervs, 690

F.2d 5, 6-7 (1st Cir. 1982).
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depressive disordeQCD; and ADHD. Id. at 70. At step three, the ALJ found that none of
Mercogliano’s conditions met or equaled those impairments listed in the redgerdix to
the regulations—a finding that Mercogliano does not dispute herat 71. The ALJ found
that Mercogliano has mild restrictions in activities of daily liviaggdmoderate difficultiesn

social functioning, concentration, persistence, @ack. Id. at 72.

After step three, the ALJ considered Mercogliano’s residual functionatitgp
(“RFC”),1° and found that Mercogliano could perform “light wotk&xcept that she “could
never crouch, kneel, or climb ladders, ropes or scaffolds” and “could perform simple, routine,
repetitive tasks involving only occasional interaction with theegarpublic.” Id. at 73. In so
concluding, the ALJ considered “all symptoms and the extent to which these symatoms ¢
reasonably be accepted as consistent with the objective medical evidence aadid¢nee”

as well as opinion evidencdd. at 73.

Regarding Mercogliano’s severe physicapairments, the ALJ based his finding on
the record as a whole, noting that Mercogliano received “mostly conservaataént”
during the early portion of the time period in question, and that treatment for Isgcgbhy
impairments has tapered off significantly since thigh.at 80. The ALJ gave “less” weight to

the opinions of Drs. Tomkins, Milosavljevic, and Slovenkdi.at 8081. Regarding

10 An individual’sRFCis her ability to do physical and mental work activities on a sustained
basis despite limitations from her impairments. 2B.R. 88 404.1520(e), 404.1545, 416.920(e).
11“Light work involves lifting no more than 20 pounds at a time with frequent liftmzaorying

of objects weighing up to 10 pounds. Even though the weight lifted may be very little, anjob is
this category when it requires a good deal of walking or standing, or when itas\stting

most of the time with some pushing and pulling rof @r leg controls. To be considered capable
of performing a full or wide range of light work you must have the ability to do sulzhaall

of these activities. If someone can do light work, we determine that he or sHeacdo a
sedentary work, unleghere are additional limiting factors such as loss of fine dexterity or
inability to sit for long periods of time.” 20 C.F.R. 88 404.1567(b), 416.967(b
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Mercogliano’s severe mental impairments, the ALJ based his finding on the ascamhole,
and gave “some weight” to the assessments sfllisky and Burke. A.R. at 80he ALJ
afforded “less weight” to the opinions of Dr. Kahn, Ms. Rickard, Mr. Carey, Ms. Wilbraha
and Ms. Banfield.ld. at 8082. The ALJ also fand that, to the exteMercogliano testified to
limitations greater than he found, her testimaras not credibleld. at 82.

With the RFCdetermination irmind, as well as the testimony ercogliano andhe
VE, the ALJ concluded at step four that Mercogliano was able to return to her past work as a
garment folder.ld. at 83. At step five, the ALJ found in the alternative that Mercogliano
could perform work as a package sorter, a tagger, and an electrical aesessembler, and
that these jobs existed in significant numbers in the national ecoridimat. 8485. As such
the ALJ concluded that Mercoglianas not disabledld. at 85.

Il. LEGAL STANDARDS

The District Court magnter “ajudgmentaffirming, modifying, or reversing the decision
of theCommissionepf Social Security, with or without remanditige cause for a rehearing.”
42 U.S.C. § 405(g). However, the Comraynot disturb th&€Commissioner’'sindings where
they are supported by substantial evidencethteCommissionehas applied the correct legal
standardld. Substantial evidence is “motiean a meracintilla. Itmeanssuch relevant evidence

as a reasonabhaind would accept as adequate to support a conclusion.” RichardBenales

402 U.S. 389, 401 (1971accordRodriguez v. Sec'y of Health BumanServs, 647 F.2d 218,

222 (1st Cir. 1981)seeBath IronWorks Corp. v. U.S. Dep't of LaboB36 F.3d 5156 (1st Cir.
2003) (noting substantial evidence is less than a preponderance of the evidence). I§pnverse
where theCommissioner’s finding is not supported by substantial evidence or is the result of a

error of law in the evaluation diie claim, the Court will not uphold it. 8 405(g).

18



Wherethe administrativerecordmight supportmultiple conclusions, the Countust

uphold theCommissioner’sindings when they are supported by substantial evidence. Irlanda

Ortiz v. Sec’y of Health 8HumanServs, 955 F.2d 765, 770 (1st Cir. 199%geRichardson,

402 U.S. at 399 (noting resolution of conflicts in evidence, includiadicalevidence, is the
Commissioner'sask). As thé&SupremeCourt hasemphasizedithe possibility ofdrawing two
inconsistent conclusions from the evidence does not preveaanamistrativeagency’s findings

from being supported by substantial evidencArh. Textile Mfrs. Inst., Inc. v. Donovan, 452

U.S. 490, 523 (1981) (internal quotaticmsitted). Administrativefindings of fact are not
conclusive, however, “when derived by ignoreygdencemisapplyingthe lav, or judging

mattersentrusted to experts.” Nguyen v. Chater, 172 F.3d 31, 35 (1st Cir. 1996ujaen).

Moreover, an ALJ is ngiermittedto “substitute his owrayman’sopinionfor thefindingsand

opinion of a physician,Gonzalez Perez v. Sec'y biealth & HumanServs, 812 F.2d 747, 749

(st Cir. 1987), nomayhe disregard relevant medi@lidence Nguyen 172 F.3d at 35.
ALJs commonlyreviewassessmenizovided by three categoriesrokdicalexperts:
sources who have treated the clainfantheirimpairmentssources who havexaminedhe
claimantfor purposes of rendering an opinion in connection with their disabiétyn, and
sources who have reviewed ttlaimant'smedicalrecords in order to render an opinion in
connection with thie claim but have not treated examinedhem. Seegenerally20 C.F.R.
88 404.1527, 416.927. “A treating source’s opinion on the question of the severity of an
impairmentwill be given controlling weight so long as it ‘is wallipported bynedically
acceptable clinical and laboratory diagnostic techniguess not inconsistent with the other

substantial evidence in [the] record.” Polar@ainones v. Astrue, 477 F. App’x 745, 746

(1st Cir. 2012) (pecuriam)(quoting 20 C.F.R. § 404.1527(c)(2)). In other words, there is “a
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generalpresumptiorof deference to the treating physician’s opinioAlubakar v. Astrue,

No. 1:11ev-10456DJC,2012WL 957623, at *§D. Mass. Mar21, 2012).

Wherean ALJ does not give controlling weight to a treating physician’s opinion, he
mustdeterminehow muchweight to accord the opinion based on such factors as: “1) length of
treatmentelationship and frequency of examination; 2) nature and extent wédtment
relationship; 3) how well supported the conclusion is by relevant evidence; 4) howertnsist
the opinion is with the record as a whole; [and] 5) how specialized the knowledge is of the
treating physician.”ld. at *9. Hemustgive “good reasons” explaining his decision about what
weight should be accorded to a treating source’s opinion. 20 C.F.R. 88 404.1527(c)(2),
416.927(c)(2). Additionally, “when the ALJ canrdgterminghe basis of a treating physician’s
opinion fromthe record,” the agenagquires him tanakeeffortsto obtain clarifying

informationfrom the physician._Abubakar, 20¥2L 957623, at *11seeSoto-Cedefio v.

Astrue 380 F. App’x 1, 2 (1st Cir. 2010) (peariam).

The opinions of other examining and nexaminingsources are accorded weight based
on the extent to which they are supported by relevant evidence, whether they sterongh
the rest of the medicaécord, the level of specialized knowledtgmonstratetdy the source,
and any other relevant factor8bubakar, 2012VL 957623, at *11; 20 C.F.R. 88 404.1527(c),
416.927(c). In general, opinions rendered by doctors whodxarainedhe claimantare
accordednoreweight than those offered by sources who have not done so. 20 C.F.R.

88 404.1527(c)(1), 416.927(c)(1
[I. DISCUSSION
Mercogliano urges that the ALJ’s detenation was contrary to the law and not

supported by substantial evidence. Doc. No. 1 it Gurtrejects each of helaims of error
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below.

A. The Medical Opinion Evidence and RFC Assessment

Mercogliano criticizes several aspects of the ALJ’s determinafiarhat weight to assign
various medical source opinions, as well as the ALJ’s assessmegrtadgilano’s residual
functional capacity. None of Mercogliano’s criticisms justify recha

1. Dr. Tomkins’s OpiniorRegarding Mercogliano’s Physical Impairments

First, Mercogliano alleges thtte ALJ erred in assigning “lesg’eight to Dr. Tomkins’s
medicalopinion. Doc. No. 18 at 20. Mercogliano argues that Dr. Toriskopsnions were
basedupon appropriate medical findings documented throughout the regerenot
contradicted by other substantial evidence in the record, and should have been givemgontroll
weight Id. This interpretation of the record, however, fails to account fosuhstantial
evidence whiclthe ALJpermissibly found contradietl Dr. Tomkinss opinions:namely,
Mercogliano’s history of conservatiyveffectivetreatmentandheractivities of daily living.

Dr. Tomkins opinedhat “even with maximal safe medication” Mercogliantisapable
of returning to work.E.g, A.R. at 997-98. However, the record contains evidémamther
examining physiciansuggested various treatment modalities from which Mercogliano may have
benefited, but which Mercogliano chose not to purstee e.g, A.R. at 632 (notinghat
Mercogliano has not tried long-acting narcotics, or therapeutic steroitiongc A.R. at 471,
634, 1002 (suggesting that Mercogliano could benefit from MRI, injection theadgmne scan,
or Cymbalta)See alspA.R. at 137-38gtating Mercoglianeefused to undergspinal injection
therapy.

“Implicit in a finding of disability is a determination that existing treatment alterretive

would not restore a claimant’s ability to workT'sarelka v. Sec'y of Health &uman ®rvs,
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842 F.2d 529, 534 &1 Cir. 1988). Te record heremakes it clear that Mercogliano has not yet
attempted several treatmenteaftatives, and there is no basis to concthdé such alternatives
would be unsuccessful. From this evidence, which contradicts Dr. Tomkins’s medical opinion
evidence, the ALJ reasonably inferred that Mercogliano’s treatment for h@ca@hynpairments

had been conservative. A.R. at 80-81, 82sg@Genereux v. Berryhill, No. 15-13223A0,

2017 WL 1202645, at 3* (D. Mass. Mar. 31, 2017) (finding that the conservative treatment plans
suggested by some doctors supported the ALJs determination to give a treaticigplhgss
than controlling weibt).
Dr. Tomkinsfurtheropinedthat Mercogliano is incapable of wank) due to disabling
pain E.g, A.R. at 997-98. However, the ALJ found thag¢fdogliands daily activities along
with the evidence of other available treatment optioastradict his assessment.
For examplein spite of her painylercogliano hasestified thatshe is capable of doing
“just about every chore around the apartment” for her and herdoat 130. These chores
include walking her son to and from the bus stop, caplgrocery shopping, and cleaning “all
day every day.”ld. at124-26, 130-31, 401, 405. She has also testified that for a period she was
able to spentivay more” time on her feet to take care of two other children as \elat 830.
Mercoglianoargues that these activities are netessarily inconsistent wibr.
Tomkins’s asessed limitationsHowever, even if “the record arguably could support a
different conclusion,Irlanda Ortiz 955 F.2d at 77®&s Mercogliano urges, substantial
evidencesupports the ALFfinding that Mercogliano’s activities of daily living, in
combination with her history of conservative treatment, contradict Dr. Tomkissessment.
This is especially so wheras here, Dr. Tomkins did not specifically addrieselationship

between the assessed limitations and Mercogliadwilg activities and the ALJ gave good
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reasons for treating Dr. Tomkins’s opinion as he dindthese circumstancethis Courtwill
not disturb the weight assigned to Dr. Tomkins’s medical opinion evidence.
2. Mercogliano’s Physical RFC

Mercoglianoalleges and the Commissioner concedisitthe ALJ'sphysical RFC
determinations not supported by substantial evidence. Doc. No. 18 at 21-22; Doc. No. 25 at
26. Mercogliano correctlpoints out that the ALJ chose not to adopt the RFC assessments of
any of the physicians who evaluated Mercogliano,iartle absence of their opinions arrived
at a physicaRFC that isvholly unsypported. In effect, theALJ impermissibly relied on his

own lay assessment of the reco®eeGonzalez Pere812 F.2d at 749 (an ALJ is not

permitted to “substitute is own laymen’s opinion for the findings andapif a physician”).
TheCommissioner argues, howevtratin this case therror is harmless based thre VE's
testimony. Doc. No. 25at 2627.

As explainedn Section C below, the VE’s response to a valid hypothetical question
demonstrates that a person of Mercogliano’s age, education, and experidmpbysical and
mental limitationgreate than those assessed by the Adtil would be capable of perforng
work that exists in sufficient numbers across the natlaR. at 146-48. Tere is no evidence
in the record to sumpt a physicaRFC more limited thathat proposed in thelevant

hypothetical. Remand is therefore unnecessa®geWard v. Comm’r of SocSec, 211 F3d

652, 656 (&t Cir. 2000) (holding that remand was unnecessary because the result would
undoubtedly have been the same).
3. The Mental Health Opinion Evidence
The ALJ gave “some weight” to the assessments of Dr. Lasky and Dr., Bundéess

weight” to the opinions of Dr. Kahn, Mr. Carey, Ms. Wilbraham, and Ms. Banfield. A.R. at 80-
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82. Mercoglianoargues, first, that Mr. Carel|s. Wilbraham, and Ms. Banfield should have
been given greater weight, and second, that the ALJ should not have rehednoedical
opinion evidence dDrs. Lasky and BurkeDoc. No. 18 at 22, 25-26Mercoglianocalsourges
thatthe ALJ was required to request clarification of Dr. Kahn’s opinion. Doc. No. 18 at 25 n.
28.
a. Mr. Carey, Ms. Wilbraham, and Ms. Banfield

Mercoglianoconcedes thaWr. Carey, Ms. Wilbraham, and Ms. Banfield are
consideredother sources rather tharf‘acceptable medical sourgés the Commissioner’s
Regulations, anthatthereforetheir opinions cannot be given controlling weight. Doc. No. 18
at 22; e generall0 C.F.R. 88 404.1512, 404.1527(a)(2), 416.912, 416.927 (&)(Ryever,
Mercoglianoargues that the ALJ wamnethelessequired to consider and weigh their
opinions “within the framework of thieeating physician ruléand to accord them greater
weight. Doc. No. 18 at 22.

First, the ALJ did not completely discount the opiniaidence of these “other
sourcey he merey afforded them “less weight” than the opinion evidence of Drs. Burke and
Lasky. A.R. at 80-82Implicit in this assessment is that their opinions informedAh#&s
reasoning to some extent.

SecongdMercoglianocerrs insofar as shergues that the ALJ wa required to do
anything further than consider and address the “other source” opiflibesweight assigned to
“other source” evidence willary from case to case, and the factors which are used to evaluate
opinions from “acceptable medical sourcesaribe applied to opinion evidence from ‘other
sources™ as well.SSR 0603p, 2006 WL 2329939, at emphasis added); séé C.F.R.

88 404.1527(c)(1)-(6), 416.927(c)(1)-(6) (listing factors used to evaluate opinions from
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acceptable medical source$jurthermore, not every factor in 20 C.F.R. 88 404.1527(¢®L)-

and 416.927(c)(1}§6) will be relevant in every case, and there is a distinction between what the
ALJ mustconsiderand what henustexplain SSR 0603p, 2006 WL 2329939, at *6-All

the ALJ must do is explain the weight given to the “other source” opinions or “otherwise
ensure that the discussion of the evidence in the determination or decision allainsaatobr
subsequent reviewer to follow the adjudicator’s reasoning, when such opiniohswesgn

effect on the outcome of the caséd. The ALJ offered such an explanation here. A.R. at 80-
82.

The ALJ plainly considered the opinions of Mr. Carey, Ms. Wilbraham, and Ms.
Banfield in light of the factors listed in Z20.F.R. 88 404.1527(c) and 416.927(c), and provided
his reasoning for the weight assignethem in his decisionA.R. at 8382. Mercogliano
argues that the factors “all weigihfavor of crediting the opinions of the mental health
professionals.”Doc.No. 18 at 23. However, this argument fails to account for substantial
evidence which the ALJ fourmbntradictedheir assessments, including Mercogliano’s history
of conservative and effective mental health treatmentnleatal status examinations (which
were generally within normal limits), ainerreported activities of daily livingA.R. at 81-82.

When Dr. Kahn evaluated her on December 27, 2012, Mercogliano was taking Adderall
and Luvox. Id. at 813. Dr. Kahn opined that this treatment “could be more aggrésside,
that he believed Mercogliano could possibly return to work if her treatment veeee m
aggressiveld. at 775. However, on March 14, 2013, Mercogliano reported that her prescribed
medicationsvereworking for her, and denied anyetkto change heegimen.Id. at 819. In
fact, by July 10, 201%nly minor changebad been made to Mercogliano’s pharmacological

treatment Seeid. at 1016 (reflecting addition of Clonidine and Trazadone).
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Ultimately, the record shows that once Megtiano began her regimen of Adderall and
Luvox, sherequired very little vaation in her prescription; she consistently reported that she
was benefitting from her medication and that her symptoms were under c&goid. at
787,817, 1017 The ALJalso noted that Mercogliano had not requiregthsatric
hospitalizationduring the relevant time periodd. at 82. This evidences sufficientto support
the ALJ’s determination that Mercogliano’s mental health treatment was catigenSee

Roshi v.Comm’r of Soc Sec, No. 14-10705-JGD, 2015 WL 6454798 at *7, *8 (D. Mass. Oct.

26, 2015)finding that treatment which foced on medication and therapy was conservative)

Silvia v. Colvin, No. 13-11681-DJC, 2014 WL 4772210, at *20, *25 (D. Mass. Sept. 22, 2014)

(finding that treatment which consisted of only medication and weekly counselsignses
with no evidence of psychiatric hospitalization, was conservative).

The ALJ’s determination that Mercogliano’s treatment was conservativehainithits
conservative treatment contradicted their opinion evidesdtself sufficient to support the
ALJ’s decision to grant “less weight” to Mr. Carey, Ms. Wilbraham, and Ms. Bdnfsse

McNelley v. Colvin, No. 15-1871, 2016 U.S. App. LEXIS 10155, a2 Cir. Apr. 28, 2016)

(holding that “conservative treatment with only medical management” constitbisssiial
evidence to support an ALJ’s decision to give less weight to one medical sourcedtiear)a

Ramos v. Barnhart, 119 F. App’x 295, 296 (@st 2005) samg. Mercogliano’sconsistently

normalmental status exams and reported activitfedady living also contradict the relevant
opinion evidence, providinfyrther support for the AJ’'s assignment of weightSee, e.g.
A.R.at124-26, 130-31, 401, 405, 751, 787, 1027-1030, 1035.

b. Drs. Lasky and Burke

Mercoglianoallegesthat theALJ shouldnot have reliedipon the medical opinion
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evidence of Drs. Lasky and Burkar two reasons: firsthat Drs. Lasky an8urke reviewed
limited recordsand secondhat because of the nature of mental illpess-treating, non-
examining consultants’ opinions should be considered less important than those of examining
sources. Doc. No. 18 at 22-26.

The weight afforded to non-examining, naating physicians and psychologists will

vary from case to case based on the nature of the illness, and the completdreessidénce

evaluated by the experRose v. Shalala, 34 F.3d 13, 18 (1st Cir. 1994yethe limited
record evaluated by Drs. Burke aloakky, the cursory nature of their assessments, and the
subjective nature of symptaof mental illness, the ALJ might have ertet! he given either

of their opinionscontrolling weight, or relied on their evidenadone Cf. Rodriguez Torres v.

Sec'y of Health &Human Servs., 915 F.2d 1557 (Table), 1990 WL 152351, 4t(33tCir.

Sept. 18, 1990) (unpublished) (noting a “marked preference” for the opinion of an examining
physician where a claimant alleges disabling painfibding anexception becaasof the non-
exanining physician’s thoroughneasd the completeness of the record he evalyated

Resendes v. Astrue, 780 F. Supp. 2d 125, 141 (D. Mass. 2011) (finding that the opinion

evidenceof a non-examining, notestifying psychologist was “too cursory to provide basis
upon which to rest Ainding that the @imant was not disabled”).

However,the ALJ did not give aatrolling weight to theopinions provided by Dr.
Lasky andDr. Burke nor did he rely solely upon them. A&.8082. In fact, the ALJ gave
their evidence only “some” weight, aeeplicitly acknowledgedhat their assessments were
conducted at an early stage in Mercogliano’s treatmientMoreover,the ALJassigned
Mercogliano a mental RF(&flecting greatelimitations than thosassessed by either of the

doctors._Compare A.R. at 71, ¥&h A.R. at 187, 215. Thus, fiormulating Mercogliano’s
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mental RFCthe ALJ clearlyconsidered other evidence throughout the record as well.
FurthermoreDr. Burke’s and Dr. Lasky’s opinions are consistent with substantial
evidence throughout the record as a who[®V] hile generic deference is reserved for treating
source opinions, the regulations also presuppose that non-treatinggamming sources may
override treating doctor opinions, provided there is support for the result in the reBboely’

v. Sec’y of Health & Human Sery25 F.3d 1037 (Table), 1994 WL 251000, at *dt(ir.

June 9, 1994) (unpublishedjt{ng 56 Fed. Register 36931, 36936 (Aug. 1, )9HeeRoshi,
2015 WL 6454798 at *12 (holding that the ALJ’s decision to adopt the opinions of a non-
examining, non-treating consultant over those of clairsdrg#ating, examining sources was
supported by substantial evidencBilvia, 2014 WL 4772210, at *21-22 (finding that the ALJ
was justified in relying on the opinion evidence of two examining advisors because their
opinions were consistent with the record).

Drs. Burke and Lasky both found that Mercogliano suffered from rateleestrictions
in activities of daily living, mild restrictions in maintaining social functioning, and maide
difficulties in maintaining concentration, persistence, or pace. A.R. at 187 Thibis
consistent with Mercogliano’s mental status egawhich the ALJ fairly characterized as
being “generally within normal limits.’ld. at 81;e.q, id. at 751, 787, 1027-30, 1035. This
range of restrictions is also consistent with evidence that Mercogliarebasapable of
taking care of three childn at oncgthat she has been capablalo¥ing and following a GPS
to unfamiliarlocations; and that she has consistenggorted stisfaction with her medications
and their ability to control her symptomE.g, id. at 762, 128, 134, 1027.

As suchsubstantial evidencsupportghe ALJ’s decision to affordr. Burke’s and Dr.

Lasky’sopinionevidence “some” weighta decision which this Couwtill not disturb.
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C. Dr. Kahn

The ALJ afforded “less weight” to the opinion evidence of Dr. Kahn, doing garin
becausd®r. Kahn “simply concluded that [Mercogliano] could perform some jobs but not her
past work” without providing a functioby-function assessment of Mercogliano’s abilities and
limitations. A.R. at 80.Mercoglianoargues the ALJ “rejected” DKahn’s opinion because it
was vague, and that “this triggered the ALJ’s duty to request clarificatibve @fptinion.”

Doc. No. 18at 25n.29 ¢iting 20 C.F.R. §8 404.1519p, 404.1527(c)(3), 416.919p,
416.927(c)(3)).

Mercoglianomischaracterizeloth he ALJ’s treatment of Dr. Kahs’opinion, and his
reasons for such treatmereeDoc. No. 18 at 25 n.28. The ALJ didt “reject” Dr. Kahns
evidence, he merely affordédless” weight. A.R. at 80. Likewise, the ALJ did not find that
Dr. Kahn's opinion was “vague,” he merely noted that it did not contain a funayifumaction
analysis of Mercogliano’s abilities and limitation&.R. at 80.

An obligationto contact a medical source for clarificati@xists only where the ALJ is

‘unable to ascertaithe basis of the opinion.””_Bakoian v. Berryhill, No. &213021L. TS,

2018 WL 1513025, at *6 (D. Mass. Mar. 27 1830 (quoting_Conte v. Mahon, 472 F. Supp. 2d

39, 49 (D. Mass. 2007)). Dr. Kahn's report is clear and thoroliglontainsanalyses of
Mercogliands situation at the timeher psychiatric, medical, and social historssla mental
status examA.R. at 773-75. Although the report does not contain a fundyefunction
assessmenijercoglianoprovides no authority requiring that the repmhtain suctan
assessment. In these circumstanttes ALJ was not required toedeclarification from Dr.

Kahn1?

2 Though Mercogliano does not explicitly allege it, implicit in her argument that tdecAild
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B. Mercogliano’s Credibility

Mercogliano alleges that the AsXredibility determination is not supported by
substantial edence Doc. No. 18 at 26-27. In his decisione tALJ explainedhat to the
extent Mercogliano testified to limiiahs greater than he found, hestimonywas not
credible 1d. at 8283. In explaning this determinatigrthe ALJnotedthatthe treatrent of
Mercogliano’s physical and mental impairments has been effective andwadiveethat the
recordcontairs no evidence dfide effects from, or drastic changes to, Megt@ano’s
medication; andhat Mercogliano’s reported activities of daily livimgere “not generally
consistent with her allegations of disabling physical and mental impairmenat 83.

The determination of a claimant’s credibility is the sole responsibilitheoi_J, and
the reviewing court must uphold such a determination if a reasonable mind could find the
evidence adedie to justify it Rodriguez, 647 F.2d at 222. Here, the Alciedibility
determination arises frothe samevidence that supported his decisions to afford “less
weight” to the opinions of Dr. Tomkins, Dr. Kahn, and the other souresgdencewhichis
adequateo uphold his credibility determination as well

As discussed aboythe treatment of Mercogliano’s physical and mental impairments

can be fairly characterized as conservative,sr@consistently reported satisfaction with her

not rely on the opinion evidence of Drs. Burke and Laslnessertion that the ALJ’s mental
RFC determination is not supported by substantial evidence. Doc. No. 18 at 22-26. This
assertions wrong The ALJ afforded the opinions of Drs. Burke and Lasky “some” weight, and
afforded “less” weight to the opinion evidence of Dr. Kahn, Mr. Carey, Ms. Wilbrahairiyia.
Banfield A.R.at 8382. The ALJ also noted that he considered the objective medical evidence
throughout the record as a wholg.g, id. at 80. Mercogliano’s mental status exaiasd her
activities of daily living, takn alongside the opinions of Drs. Burke and Lasky, support the
ALJ’'s mental RFC determinatiorSeeGordils v. Sec’y of ldalth & Human ®rvs, 921 F.2d

327, 328-29 (1st Cir. 1990) (per curiam) (finding that opinion of hon-examiningreatmng

state agency physician, plus consistent medical evidence, constituted sallestatgnce to
support ALJ’'s RFC determination).
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medications.This contradicts Mercogliano’s claims thaer pain cannot be alleviate#.qg,
id. at 125-26. In addition, thactivities of dailyliving discussedboveconflict with
Mercogliano’s assertits of disabling pain and support the ALJ’s reservations dimyut
credibility.

This evidence, taken together and in the context of the record as a itsoificient to
support the ALJ’s credibility determination.

C. The VE's Testimony

Mercogliano next argues that the Aindproperly reliedonthe VE's testimonyvhere
thehypotheticalgproposed to hinfailed to capture all of henental limitations. DocNo. 18 at
27. The ALJ found Mercogliano to have moderate difficulties with social functioning,
concentrationpersistence, angace. A.R. at 7Z2. Mercogliano argues that the hypotheticals
presentd to the VE faikdto account fosuchdifficulties. Doc. No. 18 at 28.

“For a VE’s answer to a hypottieal question to be relevant, the inputs into that
hypothetical must correspond to conclusions that are supported by the outputs from thé medic

authorities.” Viveiros v. Astrue, No. 10-11902-DJC, 2012 U.S. Dist. LEXIS 133534, at *22

(D. Mass. Sept. 19, 2012) (quotation marks omitted). Thus, “[f]ailing to include a functional
limitation in a hypothetical question to a VE requires a case to be remarideddowever,

the hypothetical need not contain the languagbefimitation verbatim.SeeBourinot v.

Colvin, 95 F. Supp. 3d 161, 183 (D. Mass. 2015) (finding that references within the
hypothetical to the claimant’s difficulties with concentration, memory, attendingks, ta
following instructions, and conformirtg changes, were sufficient to capture her moderate
difficulties in concentration, persistence, or pace); Dias v. Colvin, 52 F. Supp. 3d 270, 284 (D.

Mass. 2014) (finding that questions regarding claimant’s ability to rentesithple
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information for a twoRour period accurately captured her moderate difficulties in
concentration, and that questions limiting claimant to performing simple taska twerhour
period adequately captured her moderate difficulties in persistence and pace).

Here the ALJpresentedhe VEwith two hypotheticals.One of thendescribeda
person of Mercogliano’s age, education, and experience; able to perform work aethtarse
level, provided she could sit or stand alternatively at aille to remaimn task for at least
ninety percent of the work period; unable to crouch or kneel; limited to simple, routine,
repetitive, non-tandem tasks, in a work environment free of fast-paced production
requirements; able to make only simple work-related decisions with few,, iivamnlplace
changes; and able to be around coworkers for only one-third of thdddaf.146-47.The VE
testified that such person would be able to perform three jobs that account for a total of
41,000 positions nationwiddd. at 147.

This hypotheticabhdeqgatelyaccounts foMercogliano’s limitations The “no tandem
tasks”and “few if any workplace changes” language adequately addidssesgliano’s
moderate difficulties in concentration. The “free of fpated work production requiremeénts
and “simplework-related deisions” languagadequately covehermoderate difficultis in
persistence anplace. And the limit on time spent with coworkers adequately accounts for her
moderate difficulties with social functioning.

All of this language combinedjorg with the limitation to “simple, routine, repetitive

tasks,” accounttor the moderate difficulties identified by the ALAccord Bourinot, 95 F.

Supp. 3d at 18Pias 52 F. Supp. 3d at 284. Thisaspecially true in lighof the evidence
that althowgh Drs. Burke and Laskjound Mercogliano to have moderate difficulties in

concentration, persistence, or pace, they both opinedhbateverthelesould perform
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“simple and non-complex tasks.” A.R. at 189, 21i8these circumstancettie hypothetida
was adequateand the ALJ did not err in relying upon the VE's response.

D. Dr. Morocco’s Opinion

While herappealbf the ALJ’s decisionwas pending, Mercogliano was assessed by Dr.
Morocca She submitted higportto the Appeals Council for consideration. A.R. at 1, #b.
decliningreview,the Appeals Councéxplainedthat itwould not consider Dr. Morocco’s
Mental Impairment Questionnajras itwas dated June 1, 2016 (four months afteAth&s
decision)anddid not relate to the period at issud. at 2.

“[Aln Appeals Council’s refusal to review an Atdlecision may be reviewable where
it gives an egregiously mistaken ground for this action.” Mills v. Apfel, 244 F.3d 5t Ei(l
2001). However, the “egregiousness standard” set forthlia 6&4n be appliednly if the

Appeals Council’s reasoning is sufficiently articulat&bsado v. Banhart, 340 F. Supp. 2d 63,

67 (D. Mass. 2004).
Here, the Appeals Councili®asoning was sufficiently cleand its groundsor
refusing to review theALJ’s decisionwere not egregiously mistakeihe regulations
governing administrative appeals in this contezgke it clear thain order for additional
evidence to justify review of an ALJ’s decision, such evidence must be new, mastataid
to the period at issue on or before the date of the hearing decision, and reasonatsey éxpec
change the outconm the decision. 20 C.F.R. 88 404.970(a)(5),(b), 416.1470(a)(5),(b).
The Appeals Councdlearly explained that Dr. Morocsogquestionnae did not relate
to the period at issue becautseas performed after the Alidsued his decisionThis
conclusion is supported by Dr. Morocco’s oexplanatiorthat Mercogliano was referred to

him “for a psychological evaluation to asshss currentlevels of functioning A.R. at 45
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(emphasis added). It was not an “egregious” error for the Appeals Council imidetérat an
evaluation of Mercogliano’s level of functioning on June 1, 2016didelate to her
functioningseveral months earlieSeeMills, 244 F.3d at 5 (holding that the Appeals
Council’s decision not to consider evidence was not egregious, even though said evidence wa
new and material).

Dr. Morocco’ssummarilystatedbelief thatthe symptoms and limitationgsulting from
Mercogliano’s mental impairmentsad been present since January 1, 2010, A.R. at 44, does
not render the Appeals Council’s decision egregious. Drobtar sawMercoglianoonly
once,in June 2016, and there is no indication that he reviewgdfaher medicatecords. Id.
at40-51. The only reference he madethe January 2010 date was on a form questionnaire,
wherehedid not explain the basis feelecting that dat® Furthermore, the record establishes
that Mercogliano wasn fact, working until May 20, 2010ld. at 113-14.

Accordingly, the Appeals Council committed no error justifying this Couetgexv.

V. CONCLUSION

For the foregoing reass, Mercogliano’s motion for asrder reversing or remanding the
Commissioner’s decisiofpoc. No. 17) is DENIED, and the Commissioner’s motion for an
order affirmingherdecision(Doc. No. 24)s ALLOWED.

SO ORDERED.

/sl Leo T. Sorokin
United States District Judge

3 The January 2010 date appears to have been typed orithbyf someone else; Dr. Morocco
completed the listed questions by hattigckinglines next to the appropriate responses or
writing brief phrases where narrative answers were requested. A.R. at 40-44nidey 2010
date does not appear in the typed report Dr. Morocco submitted along with the questitmair
reportmerelyrepeatdMercogliano’s statemerthat she stopped working “in 2010” due to a
physicalinjury she suffered at workvithoutconnectinghat injury to the mental impairments
that werethe subject of Dr. Morocco’s aluation Id. at 4552.
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