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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 17-11507RGS
JUCELIADE SOUZANETO
V.

YOLANDA SMITH and
STEVEN W. TOMPKINS

MEMORANDUM AND ORDER
ON THE GOVERNMENT'S MOTION TODISMISS

SeptembeR7, 2017
STEARNS, D.J.

The issue in this case is straightforward: Doemn unreviewable
reinstatedremoval ordey held in abeyanceendinga withholdingonly
proceeding constitute a “administratively final” orderauthorizingthe
detention of an alienunder8 U.S.C. § 1231(&F The factsunderlyingJucelia
de Souzd\eto’s habeasorpuspetition are notn dispute.De Souza\eto, a
Brazilian national, entered the United States digin December of 204.

She was apprehended Bgrder Patrohgentsandrequiredto appear before

1Responden&mithis thesuperintendent of the Suffolk County House
of Correction, where petitioner is currently detagh Respondent Tompkins
Is thesheriff of Suffolk County.

2This appears to be a matter of first impressiothia FirstCircuit.
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animmigration udge(lJ) in Harlington, Texas. When shiailed to appear

as instructedttheFebruary of 205 hearinganorderfor her removalas
Issued in ab®ntia In 2007,after de Souza\Neto wasarrested and charged
with prostitution and possession of marijuana (charges that were later
dismissed)Immigration and Custom Enforcement (IC&tainedherand
deportedher from the United States.

A few weeks laterde SouzaNeto unlawfully re-enteredthe United
States and took up residenceMassachusettsin March of 2017de Souza
Neto wasarresed for driving with asuspendedicense andor refusang to
provideidentification (these chargesrealsosubsequentlgdismissed). ICE
took custody ofle SouaNeto on April 5, 2017, and served her with a Notice
of Intent to reinstate the 200Bmoval order.

On June 1, 2014&vhile in custodyde Souza\eto was interviewed by
an asylum officer after she expressed a feareturning to Brazil. The
asylum officer determined thde Souzd\eto reasonably feared being killed
by members of @ruggangthathad targeted her family and murded her
brother and uncleDe SouzaNetowasthengrantedahearing before an 1J
on September 13, 2017, to determine whether ishadigiblefor withholding
of removal to Brazil There being no informatiofrom the parties to the

contrary, tle court will assumethat the withholding hearing has been



concluded De SouzaNeto’s counselstatesthat the 1J's decision on
withholdingmay take several months to issue.

On June 29, 2017, after the meeting with the asybaficer, de Soua
Neto requested a custotigaring The IJruledthat thelmmigration @urt
does not havgurisdiction to conduct a bond hearing for detaimda
withholding-only proceedingsDe Souza\eto appealed that decision to the
Bureau of Immigration Appeals (BIA). Bt appeal remaingending.

By way ofintroduction tothe statutory frameworlg U.S.C. § 1226(a)
governs the detention of an alien “pending a deaisin whether the alien is
to be removed from the United StatesSéction 1226(a) ands attendant
regulations permit the release of a qualifying mlgubject to a bond and
conditions If an alienillegally returns to the United States after departing
(voluntarily or involuntarily) under an order ofmeval, ‘the prior order of
removal is reinstated from its original date andnist subject to being
reopened or reviewed, the alien is not eligible araedy not apply for any relief
under this chapter, and the alien shall be remauveder the prior order at
any time after the reentry.” 8 U.S.C. § 1231(a)(5%ection 1231(a})
mandateghat“the Attorney General shall detain the alidor’ 90 days(the
so-called ‘removal period’ to effectuate theremoval order. Section

1231(a)(1)(B) defines the “removal period” to begin the latest of three



discreteevents. Theonly relevant event heris “[t] he date the order of
removal becomes admistratively final.” 8 U.S.C. 8231(a)(1)(B)(i).
Section 1231)(3)(A) further provides that{n] otwithstanding paragraphs
(1) and (2), the Attorney General may not removeahen to a country if the
Attorney General decides that the alehfe or freedom would be threatened
in that country because of the aliemace, religion, nationality, membership
in a particular social group, or political opinidn.Consistent with this
provision, an alien may be eligible for withholdimfremoval to a specdi
country if the alien is determined to have a readde fear of persecution
under 8 C.F.R. §208.3The alien mayhoweverpe removed to anvailable
third country. See8 U.S.C. § 123(b)(1)(C).

Relying ona Second Circuit opinionGuerra v.Shanahan831 F.3d
59 (2d Cir. 2016)de SouzaNetoarguesthatbecausdahe decisiorwhether
she will bephysicallyremovedfrom the United StateBasnot been finally
madein the withholding proceedinghefalls underthe bond determination
provisions o8 U.S.C.8 1226(a).In this regard, the Second Circuit reasoned
that,sincethe language of § 1226(a) broadbfers to “a decision . . . the
removal,” it is notlimited to the pendency of a removal proceedangught
pursuant td U.S.C. § 1229(a).

The statute does not speak to the case of whetheratien is
theoretically removable but rather to whether tHiera will
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actually be removed An alien subject to a reinstated removal
order is clearly removable, but the purpose of Widlding-only
proceadings is to determine precisely whether “the aleto be
removed from the United States.” 8 U.S.C. § 1226(a).

Guerra, 831 F.3cat62.

The government, for its part, reliesy amore recent Ninth Circuit
decision Padilla-Ramirez v. Bible862 F.3d 8819th Cir. 2017) The Ninth
Circuit holds,and this court agrees, that reinstated removal order is
“administratively final’and authorizesremovaldetention undeB U.S.C. §
1231(a)independent of any withholding proceeding

First, aremoval ordearndoubtedly is administratively final when

it first is executed; if it is reinstated from itwiginal date, it
stands to reason that it retains the same admatisg finality
because section 1231(a)(5) proscribes any challéhge might
affect that sttus. Second, the reinstatement provision is located
in the same section of the Act, tellingly entitlddetention and
removal of aliensordered emoved id. § 1231 (emphasis
added), as the detention authority that the govesmineclaims in
this case.This placement suggests that Congress meant for the
detention of aliens subject to reinstated removaleos to be
governed by that section, which would require thath orders
be administratively final. The fact that the reiasgment
provision appears amgagn section 1231(& detention and
supervision provisions further bolsters this infece. Id. §
1231(a)(2)(3),(6).

Padilla-Ramirez 862 F.3dat 885 That a removal order may not be
executed until the conclusion of the withholdingppeedinghasno impact

onits finality.



Withholdingonly proceedings do not, however, purport to
override section 1231(a)(s) prohibition on reopening ro
reviewing a reinstated order.. At most, a grant of withholding
will only inhibit the ordets execution with resgct to a particular
country. Even if[petitioner]were to prevail on his application,
he still would be subject to removal pursuant te tieinstated
order— thegovernment simply would ha to seek an alternate
countryto receive him.

Id. at 886.

De SouzaNeto counters that a withholdingetermination for all
intentsandpurposesis a decision on whether she may be removed froen th
United Statest all. She points out that the reinstated removal ordeasdo
not designate a countiof removalother than Brazil. While the statuie
theory permits removal to a third country, “[ijn practice, hewer, non
citizens who are granted restrictions on removal amost never removed
from the U.S."Kumarasamy VvAtty Gen. of U.§5.453 F.3d 169, 171 n.1(3d
Cir. 2006),as amendedAug. 4, 2006)quotingWeissbrodt, David & Laura
Danielsonmmigration Law and Procedur@03 (5th ed2005).

The Padilla-RamirezCourt answered this contention lway of an
analoyto Zadvydas v. Davi$33 U.S. 678 (2001).

There, an alien (Zadvydas) had been ordered remanedwas

detained pursuant to section 1231(&eed. at 683684. As it

turned out, none of the available countries of realowvere

willing to accept him.ld. at 684. Zadvydasthen challenged his

continuing detention, which appeared at that poiot be

potentially permanent.ld. at 684685. The Supreme Court,

relying on the canon of constitutional avoidanceldhthat the
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governmens detention authority under section 1231(a)
terminates “once removal is no longer reasonably
foreseeable.”ld. at 699. But even in such a circumstance,
section 1231(a) still controls: although the govement cannot
detain the alien, the alien is subject to supeovisinder section
1231(a)(3).Seeid. at 696

Like Zadvydas[petitioner]is subject to an order of removal that
Is, by allappearances, administratively findlike Zadvydas, the
only obstacles tpetitioners removal from the United States are
potential individualized determinationshat he cannot be
removed to specific countries. . [T]he touchstone of section
1226 is the natre of the decision to be made .and the decision
to be made in this case is the same aZadvydas whether
[petitioner]s removal order may be execdtevith respect to
particular countries. The fact that Zadvydas was detained
pursuant to section 1231(a) even while the goverminuoycled
through the list of possible removal countries gedes that such
countryspecific determinations are not “decision[s] on Wiy
the alien is to be removed from the United Stat&8sU.S.C. §
1226(a). Accordingly, section 1226(a) has no applicationéer

Padilla-Ramirez 862 F.3dat886-887.

De SouzaNeto’s remaining argument, that she should be ssda
under Zadvydasbecause her remova$ not reasonably foreseeable, is
prematurégy made The Supreme Court idadvydadixed a presumptively
reasonableemovaldetention duration of six month&%33 U.S. at 70070 1.
Peitioner’s detention does not yet exceed mignths. In addition, seeking
withholding relief may well constitute am¢t[] to prevent the aliearemoval

subject to an order of removal” thaperates textend the removal period. 8



U.S.C. 81231(a)(1)(C). See Rodriguetuardado v. Smith 2017 WL
4225626, at *2 (D. Mass. Sept. 22, 2017).
ORDER
For the foregoing reasons, the government’s motiondismiss is
ALLOWED. The Clerk will enter the order of dismissal atldse the case.
SO ORDERED.
/sl Richard G. Stearns

UNITED STATES DISTRICT JUDGE



