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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

PATRICIA ARDELE SMITH, *
*
Paintiff, *
*
V. * Civil Action No. 17¢v-11572NMG
*
*

DEUTSCHE BANK NATIONAL TRUST
COMPANY, as Trustee for Soundview Ho*
Loan Trust 20089PT4, AsseBacked *

Certificates, Series 206PT4 *
*
Defendant *
MEMORANDUM AND ORDER
August 24, 2017
TALWANI, D.J.

On August 21, 2017,&®icia Ardele Smithwho is proceedingro se, filed herQOriginal

Complaint/Writ to Vacate a Void Order Pursuant to Federal Rules of Civil guoe&0(B)[#1],

Emergency Motion for a Temporary Restraining Order and Preliminary tgarj¢5], and

Motion for Leave to Procead Forma Pauperis [#7]. Smith, a debtor in a bankruptcy

proceedingn the District of Massachusettgeks relief from an ordef the bankruptcy court

lifting the automatic stay as @eutsche Bank National Tru€ompany (“Deutsche Bank”), one

of Smith’s creditorsSmith represents that, because of the lift of the automaticB3gaysche
Bankhas given notice that it wifbreclose on her home on August 25, 2(8he asks that the
courtimmediatelyenjoinDeutscle Bank from foreclosing on her home. For the reasons set forth

below,the Motion for Leave to Procead Forma Pauperis [#7] is GRANTED, but the

Emergency Motion for a Temporary Restraining Order and Preliminary InppnstDENIED

andtheaction isDISMISSED FOR LACK OF JURISDICTIONThe dismissal is without

prejudice to any relief piatiff may seek in the bankruptcy court or in state court.
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Background

On April 14, 2017, Plaintiff filed a Chapter 13 bankruptcy petitiotheaUnited States

Bankruptcy Court for the District of Massachuse®iseln re Patricia A. SmithCase No. 17-

11351 (Bankr. D. Mass))Thereafter, the case was converted to a Chapter 7 petition. On June
15, 2017, Deutsche Bank filed a motion rfidref from the automatic stagf imposed under 11
U.S.C. § 362, seeking to enforce a promissory goten by Plaintf and secured by a mortgage
on Plaintiff's real property.

On June 30, 2017, the bankruptcy court granted Deutsche Bank&nrtwtift the
automatic stayOn July 5, 2017, the bankruptcgurt receivedSmith’sopposition to Deutsche
Bank’s motion, which the bankruptcy court deemed to be untimely. The bankruptcy court
returnedthe document to Smith with instructions to file it as a motion to vacate the order lifting
the automatic stay as to Deutsche Bank. Smith complied, and, on July 18, 2017, the bankruptcy
court held a hearing on the motion to vacate and denied it the sanfedanding to Plaintiff,
on August 5, 2017, she received a notice from a lawrgmnesenting Deutsche Bank,
“threatening to foreclose against [her] homestead on August 25, 2017.” Compl. [#1] 1 4.

On August 21, 2017, Plainti€ommenced the present actitmher complaint, Plaintiff
states that the lawsuit “involves a demand by [her] to set aside a void order igshed b
Bankruptcy Court of [Massachusetts] . . . and which void order will lead to the wrongfuieseiz
of [her] homestead and [her] eviction therefrom.” Compl. [#1] 1 6. She further contentsethat
order was “procuredly fraud on the part of Defendant Deutsche Bank and the judgment was

entered in violation of [her] due process rightd.”Plaintiff expresses her intent to “file an

! Plaintiff attached a copy of the docket of the bankruptcy proceeding to her ountde
Compl. Ex. [#14] at 911.



adversary complaint in [her] bankruptcy case challenging the mortgage debt Hgains
homestead and asking the court to void the mortgage lien against [her] homdgidati7’
Il. Discussion

A. Motion for Leave to Procead Forma Pauperis

Upon review of Ruintiff’'s motion for leave to procead forma pauperis, the court
concludes that she is without income or assets to pay the filing fee. Acdgytivegmotion is
GRANTED.

B. Review of theComplaint

When a plaintiff seeks to file a complaint without prepayment of the filingtieesourt
may conduct a prighinary screening of the complaiptirsuant to 28 U.S.C.B15(e)(2).
Further, a court has an obligation to inqudna sponte into its own subject matter jurisdiction,

seeMcCulloch v. Velez 364 F.3d 1, 5 (1st Cir. 2004), and “[ilfe court determines at any time

that it lacks subjeeatatter jurisdiction, the court must dismiss the action,” Fed. R. Civ. P.
12(h)(3).In conducting this review, the court liberally construes the complaint be&aisaff

is praceedingpro se. SeeHaines v. Kerner404 U.S. 519, 520-21 (1972).

1. Court’s Lack of Jurisdiction to Adjudicate thmtter as an Original
Action

Plaintiff filed this action as aomplaintor writ and representash her civil cover sheet
that she idiling this action under Rule 60(b) of the Federal Rules of Civil Procedure. [#hé&]. T
court lacks jurisdiction over such an action.

Plaintiff states that this court has jurisdiction over this matter pursuant td512.U
8 2605(f). This statute provide private right of action against a servicer of a federally related
mortgage loan that fails to comply with requirements regarding notice to bosrofviie

assignment of the servicing of the loan or obligations concerning payments tmaw es
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accountsSeel2 U.S.C. § 26053-4owever, Plaintiff has failed to allege any facts that would
support such a claim.

Plaintiff also refers td2 C.F.R. § 1024.41(a) as a basis for this court’s jurisdiction.
Section 1024.41 of Title 12 of the Code of Federal Regulations sets forth procedures a loan
servicer must follow if the servicer offeoerrowers doss mitigation optiorto avoid
foreclosure Subsection (a) of this regulation allows a borrower to enforce its provisions pursuant
to 12 U.S.C. § 2605(f). BuBlainiff has not made any allegations that Deutsche Bank offered
hera loss mitigatioroption but failed to follow the requirements of 12 C.F.R. § 1024.41.

Plaintiff further represents that jurisdiction exists under 28 U.S.C. § 1331 because “the
relief soughtn this lawsuit is authorized by Federal Rules of Civil Procedure . . . Rule 60(d).”
Compl. [#1] 1 3She states elsewhere in the complaint that she is bringing this action pursuant to
other subsections of Rule 60 of the Federal Rules of Civil ProcetRuke (60”), which is
entitled “Relief from a Judgment or Orde&eeid. at 1 (referring tdRule 60(b), 60(b)(3),

60(b)(4), and 60(b)(6) in the caption of the pleading)Yidl (referring twice to Rule 60(b)(3)),
id. 1 22 (referring to Rule 60(b)(6)), @md. § 23 (referring to rule 60(b)(4)).

Under 28 U.S.C. § 1331 (“§ 1331"), federal district courts have “original jurisdiction of

all civil actions arising under the Constitutidawvs, or treaties of the United State28 U.S.C.
§ 1331. Although Rule 60 is a federale, a party’s invocation of thigile does not qualifyan
action as one “arising under” federal l&w purposes of §331.SeeFed. R. Civ. P. 82 (stating

that the Federal Rules of Civil Procedure “do not extend or limaijurisdiction of the district

courts”); see als@wen Equipment & Erection Co. v. Kroget37 U.S. 365, 370 (1978) (“[l]t is

2 Moreover, the regulation specifically provides, “Nothing in § 1024.41 imposes a duty on a
servicer to provide any borrower with any specific loss mitigation option.” 12 C.F.R
§ 1024.41(a).



axiomatic that the Federal Rules of Civil Procedure do not create or withelavaf
jurisdiction.”).
2. Court’s Lack of Jurisdiction to Entertain an Appeal

While afederal district courtloes havgurisdiction to entertain a properhoticed appeal
of an order of a federal bankruptcy cowgge28 U.S.C. § 158(a), Plaintiff did not file a notice of
appeal or a motion for leave to appeal with the bankruptcy gaeffed. R. Bankr. P. 8004.
Even if this court were to construe Plaintiff's complaint as a naotiegg@peal of the order of the
bankruptcy court, the court would lack jurisdiction to entertain the appeal. Undezdbeal
Rules of Bankruptcy Procedure, a notice of appeal must be filed with the bankrepkoyithin
14 days after the entry of the judgment or order being appé&sdefied. R. Bankr. P.
8002(a)(1)® That time may not be extended if the order appefated grants relief from an
automatic stay under 11 U.S.C. § 362eFed. R. Bankr. P. 8002(d)(2)(A). He&mith
commenced this action more than fourteen days aftdrahleruptcy ourt ordersgrantng the
motion lifting the motion to stay and denying Smith’stion to reconsider the san®@ecause
the timely filing of a notice of appeal is a jurisdictional prerequisite for thig toueview the
decision of the bankruptcyart, seeln re Abdallah 778 F.2d 75, 77 (1st Cir. 1985), the court
cannot entertaiany “appeal” of the order lifting the automatic stay.

In the absence of any jurisdiction over this matter, whether treated agiaalori
complaint or an appeal of the order of the bankruptcy cthatcourt will deny the motion for a
temporary retraining order and a preliminary injunction. The court will also dismiss the action

without prejudice for lack of jurisdiction.

% That a notice of appeal is mistakefilgd with adistrict court instead of with ankruptcy
court is not fatal to the appe&leeFed. R. Bankr. P. 8002(a)(4) (“If a notice of appeal is
mistakenly filed in a district court, BAP, or court of appeals, the clerk otthat must state on
the notice the date on which it was received and transmit it to the bankruptcy cleratitieeof
appeal is then considered filed in the bankruptcy court on the date so stated.”).
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[l Conclusion
Accordingly, for the foregoing reasons:

1. TheMotion for Leave to Procead Forma Pauperis [#7] is GRANTED.

2. TheEmergency Motion for a Temporary Restraining Order and Preliminary

Injunction [#5] is DENIED.

3. This action is DISMISSED FOR LACK OF JURISDICTION. The dismissal is
without prejudice to any relief plaintiff may seek in the bankruptcy court or e ctart.

IT IS SO ORDERED

August 24, 2017 _Is/Indira Talwani
United States District Judge



