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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
THOMAS TIERNEY , et al,, )
)
Plaintiff s, ) Civil Action No.
) 17-1165FDS
V. )
)
TOWN OF FRAMINGHAM , et al., )
)
Defendans. )
)

MEMORANDUM AND ORDER ON DEFENDANTS’
MOTION STO DISMISS AND MOTIONS FOR SANCTIONS

SAYLOR, J.

This is an action alleging variety ofclaimsfor relief under 42 U.S.C. § 1983. Tp®
secomplaint contends that the Town of Framinghamo, police detectivesheMassachusetts
Division of Children and Familiesyo social workers, an extended family memlfiee private
attorneys, a state judgdne Middlesex County District Attornegind an Assistant District
Attorney unlawfullyattempted to deprivglaintiffs Thomas and Joann Tierney of custody of
their grandson.

Nearly all defendants have moved to dismiss the complaint for a multitudasois.
Among them are lack of subjegtatter jurisdictionfailure to state a claim upon which relief can

be granted, and failure to provide a short and plain stateshptdintiffs’ theory of relief In

L1t appears that plaintiffs have not completed service of process af trgnamed defendantszed. R.
Civ. P. 4(m) providegplaintiffs 90 daysrom the date the complaint is filéd complete service of process on
domestic defendants. The rule furtltates that a court “must extend the time for service for an approprimtg”per
if the “plaintiff shows good cause for the failure.” Because the complaistiled September 1, 2017, plaintiffs
would have had until November 30, 2017, to effect servitewever, “p]ro sestatus . . . is not automatically
enough to constitute good cause for purposes of Rule 4(glsaac v. Ford193 F. Supp. 2d 382, 383 (D. Mass.
2002) (citation omitted).
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addition,threedefendants have requested thet Court award themeasonable costs and
attorney’s fees. For the reasons stated below, the matiahsmisswill be granted andthe
requestdor costs and attorney’s feesll be denied.

l. Background

A. Factual Background

The facts are set fdrtas described in the complaint, supplementeceltain official
public records’

Thomas and Joann Tierngollectively, the “Tierneys”are grandparentnd legal
guardians of minor child T. (Compl. at?)ln early 2015, the Tierneys broughtto
Framingham Union Hospitdiled in cords.See generally Commonwealth v. Tieri@gcket No.
1581¢r-00016 (Middlesex Superior Couft)Medical personnel reported the incidenthe
Massachusetts Department of Children and Families (“DCF”) and the Fizamngplice.
(Compl. at 4-5).The complaint suggests that detectives Stacey MacaratRhillip Hurton
were the investigating officersld( at 1)> The Tierneys were then charged by the Middlesex
District Attorney’s office with assault and battery aridld endangermentSee Commonwealth
v. Tierney Attorney John Daly was initially appointed to defene Tierneysn Middlesex
Superior Court. (Compét 5). He was eventually replaced by attorney Michael Brenndr). (

It appears that the prosecuting Assistant District Attorney was Kate Cirtdnat (1).

2 Under Fed. R. Civ. P. 12(b)(6 courtnormallycannot consler evidenc®utside the complaint and
attached exhibits without convertitige motion inb a motion for summary judgmentiowever, the First Circuit
has recognized “narrow exceptiorie"that rulejncluding “official public records.”Watterson v. Pag®87 F.2d 1,
3 (1st Cir. 1993).

3 The complaint states that the Tierneys are suing on behalf of themselves and

4The complaint characterizes the incident as the Tierneys placing “secure physical hold.(Compl.
at 4).

5 The complaintncorrectly identifies Macaudda’s last name as “Macauder.”



T. was then removed from the custody of the Tierneys by DCF for 96ndalgshe was
hospitalized (Id. at 7). The complaint suggests that Justice Gloria Tamedfassachusetts
Juvenile Court presided over a hearing involvimg Tierneys (Id. at 5). The complairdlleges
that Justice Tan “enforced a state scheduling law [‘thkoi® rule’]” during this hearing.Id.).
Attorneys Belle Soloway, Judith Hyaand Cynthia Pucillevere appointed to represefttomas,
Joann, and ., respectively, at thhearing. [d. at 1).

B. Procedural Background

Plaintiffs filed the complaint in this action on September 1, 204 Tetter was filed with
the Court on September 12, 2017, requesting that certain afiangede made to the
complaint. The Court construed the letter as a motion to amend the complaintywakich
granted on September 14, 2017.

The complaint purports tasserclaims against3 differentindividuals and entities(1)
the Town of Framingham, (2) Detecti®acey Macaudda, (3) Detectikaillip Hurton, (4)the
DCF, (5) DCF social worker Chad Cronin, (6) DCF social worker Debra Connors, (7) John
Lapinski, (8) attorneelle Soloway, (9) attmeyJudithHyatt, (10) attorneyCynthia Pucillo,
(11) JusticeGloriaTan, (12), attorney JoHbaly, (13) attorneyMichaelBrennan, (1%

Middlesex District Attorney Marian Ryan, and jIMiddlesex Assistant District Attorndgate
Cimini.° The complaint appears &ssert legal malpracticelaim against e private attorney
defendants, and a § 1983 claim agaafistiefendants. The complaint requests that this Court (1)

dismiss pendingriminal charges againshe Tierneysn state court, (2) declare the “hdur

5 The complaint states that there are 17 defendants. However, attoryey [Baéd as defendants 12, 13,
and 14 In addition, the caption indicates that “John Lapinski” is the “fathdr [@f.’s half-bro./Tom & Joann’s
grandson].” (Compl. at 1). However, the complaimgkes no claims against Lapinski, amdy states thate, “for
reasons unrelated to this case, provided false and harmful informattbe ©CF]” (Id. at 5).



rule” unconstitutional, and (3) awaapproximately$3 million in damages.

Eleven defendants hatieed motionsto dismiss the complaint for a variety of reaséns.
In addition, in their motions to dismiss, defendants Didiyatt, and Solowayave requestetthat
this Court award thertheir reasonableosts andittorney’s fee$.

. Analysis

A. Defendants’ Motions to Dismiss Under Rulg12(b)(1)and 12(b)(6)

Defendantdhiave moved to dismiss the complaint for lack of suljeatter jurisdiction
pursuant to Rule 12(b)(Endfailure to state a claim pursuant to Rule 12(bj(@he complaint
states that “[n]o diversity claim is being madeid that the basis for fedei@lestion jurisdiction
is the “right to a speedy trial and the right to counsel under the Sixth Amendmédritiue
process and equal protection rights under the Fourteenth Amendment.” (Compl. at@gl(inte
guotation marks omitted)it appears that theomplaint purports to allege claims under 42
U.S.C. § 1983and therefore federgjuestion jurisdiction exists.

1. Legal Standard on a Motion to Dismiss

On a motion to dismiss, the court “must assume the truth of aHphezlti[ed] facts and
give . . .plaintiff the benefit of all reasonable inferences therefroRuiz v. Bally Total Fitness
Holding Corp, 496 F.3d 1, 5 (1st Cir. 2007) (citipgan v. Meninol75 F.3d 75, 77 (1st Cir.

1999)). To survive a motion to dismiss, the complaint must state a claim that is planstble

” Theeleven defendants who have filed motions to dismiss are: (1) Daly, (2) Pu8jleiuiton, (4)
Macaudda, (5) the Town of Framingham, (6) Brennan, (7) Hi@&ttlustice Tan, (9) Soloway, (1IRyan and (11)
Cimini.

8 Daly and Hyatt haveequestdsanctiongpursuant to &d. R. Civ. P11. Soloway has requested attorney’s
fees pursuant to 42 U.S.C. § 1988(b).

9 Six defendants have moved to dismiss the complaint for lack of suhgter jurisdiction:(1) Daly, (2)
Pucillo, (3) Hyatt, (4) Tan, (5) Ciminand (6) Ryan.All 11 defendants who have filed motions to dismiss contend
that the complaint fails to state a claim upon which relief can be granted.



face. Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). In other words, the “[flactual
allegations must be enough to raise a right to relief above the speculative levelhe . on t
assumption that all the allegations in the complaint are true (even if doubtful)ih factat 555
(citations omitted). “The plausibility standard is not akin to a ‘probabilityiremuent,’ but it
asks for more thansheer possibility that a defendant has acted unlawfulgficroft v. Igbal
556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 556). Dismissal is appropriate if the
complaint fails to set forth “factual allegations, either direct or inferentigdeotisig each
material element necessary to sustain recovery under some actionable legdl Bagfiardi v.
Sullivan 513 F.3d 301, 305 (1st Cir. 2008) (quotdgntro Medico del Turabo, Inc. v. Feliciano
de Meleci9406 F.3d 1, 6 (1st Cir. 2005)).

A document filed by goro separty “is to be liberally construed, anghi® secomplaint,
however inartfully pleaded, must be held to less stringent standards than faadahgs drafted
by lawyers.” Erickson v. Parduss51 U.S. 89, 94 (2007) (quotifggtelle v. Gamble429 U.S.
97, 106 (1976)) (internal quotation marks omittege alsd-ed. R. Civ. P. 8(e) (“Pleadings
must be construed so as to do justice.”). Howeveiteylno secomplaints*are accordetin
extra degree of solicitude’ . .even goro seplaintiff is required tdset forth factual allegations,
either direct or inferential, respecting each material element necessartato seovery under
some actionable legal theory.Wright v. Town of Southbridg2009 WL 415506, at *gD.
Mass.Jan.15, 2009) (quotind\dams v. Stephensd®97 WL 351633, at *1 (1st Cir. June 23,
1997)).

2. Section 1983 Claims against Private Attorney Defendants (Daly,
Hyatt, Brenn, Ryan, and Soloway)

Section 1983 provides remedyfor the deprivation of “any rights, privileges, or

immunities secured by the Constitution and laws [of the United Stdesii individualacting



under color of state law. 42 U.S.C. § 1983. “To state a valid cause of action under 42 U.S.C. §
1983, a plaintiff must show thathe was deprived of a secured right by a person acting on behalf
of (or in concert with) state officials.Runge v. Kelly2006 WL 167497, at *2 (D. Mass. Jan.
23, 2006) (citation omitted).

Because of the statection requirement, section 1983 rarely tesa right of action
against privat@ersons.See Aldrich v. Ruan®52 F. Supp. 2d 295, 301 (D. Mass. 20%3The
complaintappeas to suggest that because the attorney defendants wereappoihted, they
acted under color of state lanSgeCompl.at 56). However,lie mere fact that private
attorneys were appointed to represent civil litigants or criminal defendaggsndt implicate
state action.SeeAldrich, 952 F. Supp. 2d at 301t(is well-settled that a lawyer (even a court
appointed one) does not act under the color of state law in performing a lawybtisrieh
function as counsel to a party.”). Accordingly, there is no valid section 1983 clainsitie
private attorney defendants.

3. Claims againstDefendant Lapinski

As noted, there are no claims in the complaint against defendant Lapinski. fRorter
becauséheis also a private party, it is almost certain that there is no valid section 1983 claim
against him.The claims against Lapinski, if any, will be dismissed unlegisfiifs show cause

to the contrary in writing within4.days.

0 The Supreme Court hast forththree tests for determining whether a private party's actions may be
deemed to have occurred under color of state [@ythe public function test, (2) the state compulsion test, and (3)
the “nexus™est. See Lugar v. Edmondson Oil C457 U.S. 922,39(1982) It is readily apparent that none are
applicable.

11 The complainglsofails to state a claim for legal malpractice, as it offers only conclustegations that
the private attorney defendants were ineffecti@ee MaxPlanckGesellschaft ZB Foerderung Der
Wissenschaften E.V. v. Wolf Greenfield & Sacks,@8C F. Supp. 2d 125, 128 (D. Mass. 2009nder
Massachusetts law, the elements of a claim for legal malpracticélardie attorney failed to exercise reasonable
care and skill in hadling the matter for which he was retained; (2) the client incurrecsadod (3) the attorney's
negligence is the proximate cause of the pgsitations omitted).



4. Claims againstOfficial State Defendants (Tan, Ryan, and Cimini)

Defendants Tan, Ryan, and Cimini contend that sovereign immanisyanyclaimsfor
damagesgainst them. Under the Eleventh Amendment, “states are immune . . . from private
suit in federal courts, absent their consent” for claims seeking money danGgenless v.
Almond 277 F.3d 601, 606 (1st Cir. 2002). That immunity extends to any entity that isvan “ar
of the state,” including th@uvenile Court and Middlesex District Attorney’s officé&/ojcik v.
Massachusetts State Lottery Comm00 F.3d 92, 99 (1st Cir. 2002). Sovereign immunity also
extends tcstate officialsvho are sued in their official capi@i for damages.See Will v.

Michigan Dep't of State Policel91 U.S. 58, 71 (1989) (“[A] suit against a state official in his or
her official capacity is not a suit against the official but rather is a suit agaensffitial’s

office.”). Plaintiffs kear the “burden of proving [that] sovereign immunity has been waived.”
Mahon v. United State342 F.3d 11, 14 (1st Cir. 2014).

Here, plaintiffs have not even attempted to show that sovereign immunity has been
waived. Accordingly, thelaimsfor damagesgainst Justice Tan and the Middlesex District
Attorney defendantwill be dismissed? Forthe sameeason, the claims for damages against
the DCF, Cronin, and Connomsll be dismissednless plaintiffs show cause to the contrary in

writing within 14 da.

2The Middlesex District Attorney defendants further contend that pubméal immuniy applies to bar
theclaims against them in their personal capacity. To the extent that the cdrajiajas claims against those
defendants in their personal capacity, those claims are b&@esdHolloman v. Clark®36 F. Supp. 3d 493, 497
(D. Mass.2017)("When performing their traditional roles as judicial advocates, prosecate afforded absolute
immunity.”) (citing Imbler v. Pachtmam24 U.S. 409, 424 (1976)).

Similarly, Justice Tan contends that absolute judicial immunity applieartbe claims against her. To the
extent that the complaint alleges claims against Justice Tan in her personal cHprsgtglaims are barreGee
Mireles v. Wacp502 U.S. 9, 1412 (1991). Judicial immunity is overcome in only two narrow circuntgs,
nether of which are applicable her&ee id.



5. Claims againstMunicipality and Municipal Official Defendants
(Framingham, Macaudda, and Hurton)

The Town ofFramingham and detectives Macdadand Hurton also contend that the
complaint fails to plead a viable section 1983 claim against therwal governments can be
sued under section 1983 onlyeretheviolation of aconstitutional or federal right occurs
pursuant “a policy statement, ordinance, regulation, or decision officiallyetiapt
promulgated bythe municipality’s]officers.” Monell v. Dep’t of Soc. Serygl36 U.S. 658, 690
(1978). In addition, the policy must have actually caused the plaintiff's injury, and th
municipality must possess a “requisite level of fault, which is generallyelibérate
indifference.” Young v. City of Providence ex rel. Napolitad04 F.3d 4, 26 (1st Cir. 2005)
(quotingCty. Comm’rs of Bryagty.v. Brown 520 U.S. 397, 404 (1997)).

Here, he complaintmerelyallegeshatthe Town ofFramingham is liable because it “is
the employer of [detectives Macaudda and Hurton] and, as such, their actionpuwes to it.”
(Compl. at 4. However, “a municipality cannot be held liable under § 1983 ms@ondeat
superiortheory.” Monell, 436 U.S. at 691. Therefotbe sectio 1983 claim against
Framingham will be dismissed.

Although individual police officers are not entirely immune from gb#, complaint
nonethelesfails to state a section 1983 claim agadetiectives Macaudda @mdurton. The
complaint alleges that the detectives presefaise testimony before the Juvenile Court,
Framingham District Court, and Middlesex Superior Court, and that they “fdaogtatpe record
their September 2014 interview with Tom and Joann.” (Compl. atalicePfficers enjoy
absolute immunity from clens for damages under section 1988en testifying in criminal

proceedings See Briscoe v. Lahyd60 U.S. 325, 341-42 (1983). Furthermore, the complaint



fails to identify whapurportedlyfalse statements were made or even when they were made.
Becausdhe complaint only offers conclusory allegations against the detective detferta
section 1983 claims against them will be dismissed.

6. State-Law Claims

The complaint appears #&dsoallegeclaims for legal malpractice against the private
attorney defendants. However, such claims arise underrstiier than federal law.

A district court may exercise supplemental jurisdiction under 28 U.S.C. § 1441(c) over
statelaw claims if an action includes both fedelal and statdaw claims. Bit whenthe
complaint failsto state a viable federal claim ajgisdiction over the remaining claims is based
solely on supplemental jurisdiction, a “district court has discretion to declin@toise
supplemental jurisdiction.”Uphoff Figueroa v. Alejandrb97 F.3d 423, 431 n.10 (1st Cir.
2010). The Court sees no reason to exercise supplemental jurisdiction over theticalprac
claimsin this mattert®* Accordingly,the statdaw claimswill be dismissed.

B. Defendants’ Motions to Dismiss Under Rule8(a)

For the sake of completeness, the Court will also address defendatitsis to dismiss
underRule 8 whichrequires that a complaint include “a short and plain statement of the claim
showing that the pleader is entitled to relieked. R. Civ. P8(a)(2). At a minimum,a
complaint must “give the defendant fair notice of what the plaintiff's dlsiamd the grounds
upon which it rests."Calvi v. Knox County470 F.3d 422, 430 (1st Cir. 2006) (quotation marks
omitted). “This means that . . . thegatement of [the] claim must at least set forth minimal facts

as to who did what to whom, when, where, and whgl.”(quotation markemitted). Although

13 Federal district courts also have jurisdiction over certain actions ithvthé parties are of diverse
citizenship and the amount in controversy exceeds $7598&8 U.S.C. § 1332 Here, it appears that all parties
are citizens of Massachusetts, and therefore diversity jurisdiction doexsisto



the requirements of Rule 8(a)(2) are minimal, “minimal requirements are not tamtaimo
nonexistent requirementsEducadores Puertorriquenos en Accion v. Hernan86Z F.3d 61,

68 (1st Cir. 2004) (quotinGooley v. Mobil Oil Corp.851 F.2d 513, 514 (1st Cir. 1988)). Even
pro seplaintiffs are required to comply with procedural and substantive &ee. Ahmed v.
Rosenblatt118 F.3d 886, 890 (1st Cir. 1997).

Moreover, under Rule 8, a plaintiff must plead more than a mere allegation that the
defendant harmed himAshcroft 556 U.S. at 678etailed factual allegations are not required
under Rule 8, but a complaint “demands more than an unadorned, the defendant-unlawfully-
harmedme accusation.(quotingTwombly 550 U.Sat555. See Chiang v. Skeirik82 F.3d
238, 244 (1st Cir. 2009) (“Threadbare recitals of the elements of a cause of action, sugported b
mere conclusory statements, do not suffice.”) (internal citation and quotatiks omaitted).

As pleaded, the complaint fails to satisfy the pleading requirements of Rliles 8ife
with bald assertions and legal conclusions, but almospaaificfacts. For examplehe
complaint claims that therivate attorney defendantiéed to [plaintiffs]” and “failed to advocate
for their clients,” but does not explain how. (Congtl5). A generous reading fails to disclose
any cogrzable claimsagainst defendantsSee Bagheri v. Galligari60 Fed. Appx. 4 (1st Cir.
2005) (finding complaint deficient because, among other things, it failed eéocttatrly which
defendant or defendants committed each of the alleged wrongful Setsalsdeweyv.
University of New Hampshiy&94 F.2d 1, 3-4 (1st Cir. 1982)Recause the complaint fails to
give defendants arfeaningful opportunity to mount a defensBijaz-Rivera v. Rivera
Rodriguez377 F.3d 119, 123 (1st Cir. 2004) (quotRgdriguez v. Doral Mortg. Corp57 F.3d
1168, 1172 (1st Cir. 1995)), it does not comport with Rule 8, and the mutidisniss willalso

be granted on that basis.
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C. Younger Abstention

Plaintiffs’ request that this Court interfere in ongoing state criminal protwgetbmes
within the core of th&’oungerabstention doctrineSee Younger v. Harigd01 U.S. 37, 46
(1971) (stating that there is a “fundamental policy against federal irgiecke with state criminal
prosecutions’)In re Justices of the Superior Cou2tl8 F.3d 11, 16 (1st Cir. 2000}.A]
federal court must abstain from reaching the merits of a case over whichutis@istion if (1)
there is an ongoing state judicial proceeding, instituted prior to the fgulecaleding (or, at
least, instituted qor to any substantial progress in the federal proceedimaf),2) implicates an
important state interest, and (3) provides an adequate opportunity for the plairstifiet the
claims advanced in his federal lawsuiBrooks v. New Hampshire Supreme Cp8& F.3d 633,
638(1st Cir.1996) €iting MiddlesexCty. Ethics Comm. v. Garden State Bar Asgt7 U.S.

423, 432 (1982)

It is indisputablethatanypending criminal charges constitute an “ongoing state judicial
proceeding” and that they impdite an important state interest, namely the promotion of public
safety. In addition, there is nothing in the complaint to suggest that the MiddleseoSuper
Court is an unsuitable forum for plaintiffs to seek dismissal of the pending charigesefore,
this case clearly meets the thigeatYoungertest, and the Couwtill abstain from interfering
with anyongoing state criminal proceeding.

D. Challenge to the Emergency Child Custody Hearing Rule

The complaint also requests that this Court “[d]eclageMlassachusetts '#2our Rule’
unconstitutional.” (Compl. at 7). Plaintiffs appear to challenge the constitutyonfaMass.
Gen. Laws ch. 119, § 24, which provides for an emergency hearing before the Juvenile Court

within 72 hours of when a child is removed to DCF’s custdsige In re Zita455 Mass. 272,

11



275-76 (2009). The complaint suggests I&F removedr. from custody of the Tierneyadter
authorities discovered that he had been tied up with cords. The emergency hearimgyaghic
held before Justice Tan, determined whether DCF’s temporary custody shoutdiedatitil a
hearing on the merits PCF'’s] petition for care and protection3ee In re Zita455 Mass. at
27614

Howe\er, the complaint does nsét forth plaintiffs’ theory as tawhy the 72hour ruleis
unconstitutional. The complainterely states that the ruteolate[s] the equal justice
provisions of the 14th Amendment to the U.S. Constitution.” (Compl. di/ader the
circumstances, such a conclusory and skeletal claim, not grounded in anglestdiehal
framework, is not sufficient to state a claim upon which relief can be graitezichallenge to
the Massachusetts -Four rule willaccordinglybe dismisse.

E. Requests for Costs and Attorney’s Fees

In their motions to dismiss, defendants Daly and Hyegksanctions against plaintiffs in
the form of reasonable costs and attorney’s fees. Fed. R. Civ. P. 11(b) statesvas fol

By presenting to the court a pleading, written motion, or other papbether by
signing, filing, submitting, or later advocating+an attorney or unrepresented
party certifies that to the best of the person's knowledge, information, and belief,
formed after an inquiry reasonableder the circumstances:

(1) it is not being presented for any improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation;

(2) theclaims, defenses, and other legal contentions are warranted by existing law
or by a nonfrivolous argument for extending, modifying, or reversing existng la
or for establishing new law;

(3) the factual contentions have evidentiary support or, if spaltifiso
identified, will likely have evidentiary support after a reasonable opportiamity
further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if

¥ The complaint does not indicate whether the Tieresgstuallyregained custody of T.

12



specifically so identified, are reasonablyd&sn belief or a lack of information.
It is clear thathe complaint falls welshort of the standards set forth in Rule 11(b), and thus the
Court has the power tampose an appropriate sanctjbat least “after notice and a reasonable
opportunity to respond.” Fed. R. Civ. P. 11(c)(1).

Nevertheless, Rule 11 also provides a “safe harbor” provision, which provides as follows:

A motion for sanctionsnust be made separately from any other madiah must

describe the specific conduct that allegedly violates Rule 1T{tg.motion must

be served under Rule 5, but it must not be filed or be presented to the court if the

challenged paper, claim, defense, contention, or denial is withdrawn or

appropiately corrected within 21 days after service or within another time the

court sets. If warranted, the court may award to the prevailing party the

reasonable expenses, including attorney's fees, incurred for the motion.
Fed. R. Civ. P. 11(c)(2) (emphasis added). Defendants Daly and Hyatt have not comtiplied w
this provisionbecausehey included their requests for sanction their motions to dismiss.

This Court has previously excused technical compliance with the saflearbor
provision. See Anaqua, Inc. v. Schroed2013 WL 1412190, at *2 (D. Mass. Apr. 5, 2013)
(finding that because the party seeking sanctions had provided adequate notigotdrthal
claim for sanctions, the purposéthe safenarbor provision had been served). Howewelight
of plaintiffs’ pro sestatus, this Court is highly reluctant to overlook a violation of the federal
rules, and will declinat this timeto impose sanctions under Rule 11.

Defendant Soloway has also requested reasonable attorney’s fees, alvelPudd:C.
§ 1988(b) rather than Rule 11. Section 1988(b) provides that “[ijn any action or proceeding to
enforce [section 1983], the court, in its discretion, may allow the prevailing pardy . . .
reasonable attorney’s fee as part of the co$?sd’separties have been required to pay

attorney’s fees pursuant to this statusee Jones v. Orange Housing Auh9 F. Supp. 1379,

1382-82 (D.N.J. 1983). Howeveawurts have historically been highly reluctant to assess
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attorney’s fees againpto selitigants in§ 1983 actionsSee, e.g.Olsen v. Aeberso]d 49 Fed.
Appx. 750, 752 (10th Cir. 2005) (stating that there is “a demanding standard” for imposing fees
onpro separties under § 1988(b)).

The First Circuit has cautioned thain‘award of fees favor of a prevailing platiff in
a civil rights suit isthe rule, whereas feghifting in favor of a prevaihg defendant is the
exception.” Lamboy©Ortiz v. OrtizVelez 630 F.3d 228, 236 (1st Cir. 2010) (quotldgsa
Marie Hogar Geriatrico, Incv. RiveraSantos 38 F.3d 615, 618 (1st Cir. 1994yacating
district court’s fee award)Although prevailing defendants may be awarded fees “upon a finding
that the plaintiff's action was frivolous, unreasonable, or without foundationtictlisburts
must be cognizanhat imposing fees may chill legitimate civil rights claind. at 236
(citations omitted).Accordingly, this Court will err on the side of caution and decline to award
attorney’s feeso Soloway under section 1988(k} nonethelessautions plaintiffs thafurther
attempts afrivolousllitigation is likely to result irsanctions.
II.  Conclusion

For the foregmg reasons, defendantsotions to dismiss a8 RANTED, and the
motions for sanctions are DENIED. Plaintiffs shall show cause in writing on arebiéébruary
27, 2018, why the claims against defendants John Lapinski, Chad Cronin, Debra Connors, and
the Massachusetts Department of Children and Families should not be dismissede@asdhe

stated m this memorandum.

So Ordered.

[s/E. Dennis Saylor IV

F. Dennis Saylor IV
Dated:Februaryl3, 2018 United States District Judge
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