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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CITY OF METHUEN , et al.,

)
PATRICIA PIMENTEL , on behalf of herself )
and all others similarly situated, )
)
Plaintiff, ) Civil Action No.
) 17-1192FDS
V. )
)
)
)
)

Defendans.
)

MEMORANDUM AND ORDER ON
DEFENDANTS'MOTION TO DISMISS

SAYLOR, J.

This is acivil rights actionarising out of the use of an incorrect Spanish-language advice-
of-rights form by theMethuen Police Plaintiff Patricia Pimentel is a citizen of the Dominican
Republicwhoillegally immigrated to the United States in 2008hewasarrested for drunk
driving on October 21, 2014After shewas arrested, she was given an adweicaghtsform in
Spanish, her native language.

The Spanish version of the form included incatrasnformation; for example, it stated
that the legal limit for blood alcohol content (“BAC”) while driving was 0.10 per@ientas
actually 0.08 percent) and that a jury would be informed of her refusal to takelealyzsttest
(it would not). She was then given a separate “Statutory Rights and Consent Form” that
correctly stated her rightsShethensubmitted ta breathalyzer test, which revealed her BAC to
be 0.25 percent, more than three times the legal limit.

Pimentel eventuallyeceived acontinuance without a finding (“CWOF”) aftadmiting
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to sufficient facts to one count of operating under the influ¢t@el”) and two counts of
leaving the scene of an accident causing property damidgs disposition, however, caudss
immigrationproblems; she had previously qualified for protection under the Deferred Action for
Childhood Arrivals (“DACA”) program, and the CWOF jeopardized that status.
After securing new counsel, Pimentel was ableldain a new triabn the ground that
her priorcounsehad rendered ineffective assistance. In its oitierstate court stated that the
breathalyzer testkely would have been suppressed because the incorrect advigbtsform
coerced heconsent. Prosecutors then agreed to dismiss one of the prdaerage charges and
the remaining charges were resolved in a manner that did not threatemigration status.
Pimentel has now brought suit against the City of Methuen, the Me@hiehofPolice,
three police officersand the Essex CounBjstrict Attorney. Defendants have moved to dismiss
the complaint for failure to state a claim. For the following reasons, the motion gildbtd
in part and denied in part.

l. Background

A. Factual Background

The facts are set forth describedn the complaint and attached exhibits.

1. Events Leading Up to Pimentel's Arrest

Patricia Pimentel is a citizen of the Dominican Republic. (Compl. Tt86).primary
language is Spanishid. T 99).

In 2003, wherPimentelwas nine years old, her garts paid a “coyote’tifat is,a
smuggler) to bring hallegally into the United States.Id § 81). After arriving in the United
States, she attended public schools in Lawrence, Massachukktfs83). She graduated from

Lawrence High School in 2013. Although she hoped to enroll in college to study criminal



justice, her status as an illegal immigrant precluded her from qualifying tarrcearms of
financial aid. [d. 1 84).

On June 15, 2012, then-President Obama announced the creatioDefeired Action
for Childhood Arrivals program, or DACA.IM. § 85). Among other things, DACA provided
that thefederalgovernment would not pursue immigration action against illegal immigrants who
were brought to the United States as minors, provided they were not convictedud sames
or otherwise posed a threat to public safetg.  86). The program allowedualified
individuals to seek employment and higher education opportulagelly. (Id. § 87).

Pimentel applied foDACA status on May 14, 2013, and her application was granted.
(Id. 1 88). She then began working in the packaging department at JMB Industries in Hudson,
New Hampshire. I¢. 1 89).

On the evening of October 21, 2014, Pimentel and two of her friends were drinking. (
1 91). Pimentel was 2@ars old athe time, and therefore under the legal drinking atg). (
She became ifrom the alcohol and called a taxi to bring her honid. §(92). eof her
friends offered to driv@erhome insteath Pimentel’s car (Id.). That friend then got into an
argument with her husband over the phone while driving, and pulled up to her owndtioene
than Pimentel’s (Id. 1 93). Pimentel remained in the car in the drivewdd.).

According to the complainBimentel tien saw her ebkoyfriend sitting in a nearby car.
(Id. 1 94). He called her cell phone, and an argument enslaedy ©596). During the
conversation, shasked thdoyfriend to stop following her, artte replied that hezas going to
“fuck [her] up.” (d. 1 96). After the boyfriend started walking towards her chie panicked,
moved into the driver’s seat and began driving aw#&y.). (She hit two nearby parked vehicles.

(Id. 7 97).



A short pursuit ensued, and the boyfriend cut her off at a stop s$agh. Kle opened the
driver’s door to Pimentel’s vehicle and hit her in the fadd.).( At that point, the boyfriend
heard police sirens and fled the scerid. Y98).

Methuen police officers Shawn Tardiff and David Souther were the fiestitee. (d. |
99). Tardiffasked Pimentel for her license and registration and began to questiotdher. (
Shortly afterwargda Spanistspeaking officer, Elvin Alacron, pulled up and joined in the
guestioning, because she preferred to have an interpreter prédgnt. (

Tardiff and Alacron then asked Pimentel to perform various field sobriety @bt
100). After concluding she was driving while under the influence of alcohol, trestead her
and transported her to the Methuen police statitmh). (

2. Pimentel is Given the Incorrect OUIl Adviceof-Rights Form

Once at the police station, Pimentel was observed for 15 minutes by Alacron and
Lieutenant James Jajuga, who was the booking offiddr.y L01). After the observation period,
Pimentel was given the Spanisinguageversion of theMethuen Police advieef-rights form
given to persons arrested fotJl. The Spanish version includedultiple incorrectstatementsf
law. (d. ¥ 35)!

First, the form stated th&t OUI arrestees refused to consent to a breathalyzethest
jury would be informed of that refusalld( { 36; Ex. 6). However, the Supreme Judicial Court
had held in 1992 that such an instruction would violatefandant’s right against self
incrimination (Id. Y 37).

Second, the form stated that if the breathalyzer test results showed a BAC of 6ehd per

or more, “it is presumed that you are driving under the influence of intoxicajungy | and this

L Exhibit 6 to the complainsia proposed English translation of the Spanish adaficights form.



proof can be used as evidence against you in to{d. § 38; Ex. 6). Te formfurtherstated
that “the court will suspend your license for a period of time up to 90 dalgs)’ However, the
legal BAC level is 0.08 percent, not 0.10 percent,thadicensesuspension penalty for
registering a BA®f 0.08 percent or higher is capped at 30 days, notl€d0f 89). The
complaint furtherllegesthat the form omittedny mention of the “per se” tloey of liability,
under which the state waonvict a defendant of OUI simply by showing that the didan
drove with a BAChigher thar0.08 percent. I4.).

Third, the form stated that if the breathalyzer test showed a BAC higher than @&atper
butlower than 0.10 percent, “there is no presumption that you are driving under the influence of
an intoxicating liquor.” Id. 1 4Q Ex. 6. Again, the legal BAC level is 0.08 percentd. ({ 41).

Fourth, the form stated théthe breathalyzer test result sted a BAC of 0.05 percent
or lower, the arrestee would be “liberated” or “set free” from the chaigef 42 Ex. 6.

Although a BAC of 0.05 percent tower creates a “permissible inference that such defendant
was not under the influence of intoxicating ligti@ defendant can still be prosecuted for an
OUI if there is other evidence of impairmentd. {] 43). The form also did not include
information specific to drivers under the age of Zpecifically thatMassachusetts subjects
such drivers to certain penalties if their BAC is 0.02 percent or mtatg. (

Fifth, the form stated that a refusal to submit to the breathalyzer test would result in a
120-day suspension of the arrestee’s driver licerise f 44 Ex. 6. However, the penalty for
refusing a breathalyzer test is a mandatory-d&plicensesuspension for drivers aged 21 or
over, and a mandatory three-year license suspension for drivers under alge R45)

After reviewing the Spanish advigd-rightsform, Pimentel signed the documerfes

minutes after 2.m on October 22.1q. { 103 Ex. 5. She was then given a “Statutory Rights



and Consent Form” that listed further rights in both Spanish and English, whialsstsggned
(Id. § 105 Ex. 11). The parties do not distguthat the Statutory Rights and Consent Form
correctly stated her rightdAfter signing both forms, Piment&ok the breathalyzer testhich
showed her BAC to be 0.25 percend. {| 108).

3. Subsequent Criminal Proceedings

Later that day, Pimentelag arraigned on one count@UI and two counts of leaving
the scene of an accident causing property damadef 109). She received a court-appointed
attaney anddiscussed her immigration status whtim. (d. § 110). She asked her attorney
whethershe could obtain @WOF and how the proceedings would affect her immigration status.
(Id. § 112). The attorney replied tha€C8VOFwould not constitute an adjudication of guilt,
preserving her DACA statuslid( 1 113).

On January 6, 2015, Pimentel pleaded to sufficient facts, and a district court judge
continued the matter without a findifigr one year. I¢l. § 114). As a consequence of the plea,
she lost her license for 210 day$d.X. She was placed on probation, avakrequired to
complete a 14lay inpatient alcohol treatment progrand.)( In addition, near the end of her
probation period, she was informed she had tagyaate in a 168veek firsttime-offender
alcohol-education programld(). The district court continued her probation four months so she
could complete the programldy).

On April 30, 2015, Pimentel applied to renew her DACA status and employment
authorization, which were set to expire on May 13, 201. 1(115). Approximately four
months later, on September 7, 2015, she received two letters from the Department ohtlomela
Security denying her applicationdd.(Y 116). The letters stated that the applications were

denied because she had been convicted of “a felony or a significant misdemélaloexs. 13



ard 14). Without the protection @ACA, shewas potentially subject to deportation to the
Dominican Republic. Id. 1 118).

Pimentel then sought new counsdt. { 119). At some point in December 2015, she
learned that the Spanish version of the advicagbitsform had included incorrect information.
(Id. 1 120). On July 26, 2016, her attorney moved for a new trial on the ground of ineffective
assistance of counsekpecifically,that her prior plea was constitutionally invalid because her
prior counsel had failed to advise her of the consequences to her immigration statasnartd di
explore a motion to suppress the breathalyzer test evideldcd. 121). The motion was granted
on March 2, 2017.14. 1 122). Astatedistrict court judge agreed thiagr prior counsel had
provided ineffectivaassistance and thalhestood a reasonable chance of suppressing the
breathalyzer test evidencdd.; Ex. 4).

Approximately two months later, the district attorney’s office agjteadismiss one of
the propertydamage chargesid( § 124). In addition, the assistant district attorney agreed to a
“guilty-filed” disposition of the remaining charges, which would not threaten Pimentel’s
immigration status. 14. 11 12425).

4, Methuen’s Alleged Awareness of Errors in the Adviceof-Rights Form

On August 12, 2012-+aore than two years before Pimentel was arrestatbther
Spanish-speaking individubbd beerarrested in Methuefor operating under the influence.
That individual wagjiven aSpanishlanguage advicef-rightsform identical to the one Pimentel
received (Id. 1 50). That individual similarly moved to suppress his breathalyzer test results
(Id.). On May 9, 2013, Assistant District Attorney Lindsay Nasson conceded the motion to
suppress, and the individual was eventually acquittied ] 61).

On May 10, 2013, Nasson e-mailed her superiors explaining why she conceded the



motion to suppressspecifically,that theSpanishlanguage advicef-rightsform included
incorrectstatements of law.Id. 1 52). The e-mail stated that “I just wanted to put everyone on
notice that this is a live issue, and something that we will be working with [the] MefiRakce
Department] to rectify.” Ifl. § 54). The complaint implies, butoes noexplicitly state, that
Nasson ultimately followed through and communicated her concerns to the Methuen Police
Department.lt allegesthatthe Methuen police continued using the incorradviceof-rights
form at least through November 2016, and that “even high-ranking police officersre. . we
completely unaware” of the situationld.( 60).

Pimentels counsel submitted Freedom of Information Act (“FOIA”) requests “partgi
to the use of an erroneous Spanish language form previously udeslMgthuen Police
Department in connection with [OUI] casesld.(Exs. 2, 3. The Essex Qmty District
Attorney’s Office identified two cases, one from 2012 and one from 2014, in which the ihcorrec
adviceof-rightsform was used. Iq. Ex. 3). The Essex County District Attorney’s Offaso
provided counsel a list of possible Hispanic OUI defendahtsmay have been given that form.
(Id.). Ultimately, the District Attorney’s Office identified approximately 300 deferslavho
may have receivkthe erroneous form.d; 1 129). However, the city and District Attorney
were unable to locate many requested records, such as “[a]ll records and comansniedted
to any complaint about the Rights Form” and “[a]ll records and communicatidetiref the
identity of any person(s) who drafted, edited, revised or approved the Rights FanikX. (3).

B. Procedural Background

On October 5, 2017, Pimentel brought suit against the City of Methuen, Methuen Police
Chief Joseph Solomon (in his indiwal and official capacitiesPfficers Jajuga, Alacron, and

Tardiff (in their individual capacitiespnd Jonathan Blodgett, the Es§®unty District



Attorney (in his official capacity) The complaint contains 11 counts. Coumntéerta claim
under 42 U.S.C. § 1983 for violations of Fourteenth Amendment substantiyeabessights;
Count 2assertsa claim under 42 U.S.C. § 1983 for violations of Fourteenth Amendment
procedural-due-procesghts Count 3asserta claim under 42 U.S.C. § 1983 for violations of
Fourteenth Amendment equal-protectraghts Count 4asserts violation of 42 U.S.C. § 1981,
Count 5asserts violation of Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000gthe
City of Methuen Count 6assertwviolation of the Massachusetts Civil Rights Act, Mass. Gen.
Laws ch. 12, 88 11H & 111; Countassertsa claim forsubstantive-du@roceswiolations under
the Massachusetts Declaration of Rights; Couweds®rta claim forprocedural-dugrocess
violations under the Massachusetts Declaration of Rights; Coasgedtsa claim forequat
protection violations under the Massachusetts Declaration of Rights; Coassdi®s claim for
intentional infliction of emotional distress against the indivica@ice defendants; and Count 11
purports to reserve the right to amend the complaint to bring further tort claimsomipéint
seeks classction certification, damages, and various forms of equitable relief.

Defendants haveoved to dismiss the complaint fimilure to state a claim and to
dismiss all claims against the individual defendants on the basis of qualified immunity

[l Legal Standard

On a motion to dismiss, the court “must assume the truth of aHphelti[ed] facts and
give . . . plaintiff thebenefit of all reasonable inferences therefromuiiz v. Bally Total Fitness
Holding Corp, 496 F.3d 1, 5 (1st Cir. 2007) (citipgan v. Meninol75 F.3d 75, 77 (1st Cir.
1999)). To survive a motion to dismiss, the complaint must state a claim phaisgle on its
face. Bell Atl. Corp. v. Twomby550 U.S. 544, 570 (2007). In other words, the “[flactual

allegations must be enough to raise a right to relief above the speculative levelhe . on't



assumption that all the allegations in the conmplare true (even if doubtful in fact)It. at 555
(citations omitted). “The plausibility standard is not akin to a ‘probabilityiremuent,” but it
asks for more than a sheer possibility that a defendant has acted unlawhslheroft v. Igbal
556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 556). Dismissal is appropriate if the
complaint fails to set forth “factual allegations, either direct or inferentigdeotisig each
material element necessary to sustain recovery under some actionable legdl Bagfiardi v.
Sullivan 513 F.3d 301, 305 (1st Cir. 2008) (quotdgntro Medico del Turabo, Inc. v. Feliciano
de Melecig406 F.3d 1, 6 (1st Cir. 2005)).

. Analysis

A. Count 1—Substantive Due Process

Count lasserts claim under 42 U.S.C. § 1983 for substantivejohaeessriolations
against all defendantsSection 1983 “creates a private right of action for redressing
abridgements or deprivations of federal constitutional right4cintosh v. Antonino71 F.3d 29,

33 (1st Cir. 1995). “A claim under 8§ 1983 has two ‘essential elemehts’defendant must

have acted under color of state law, and his or her conduct must have deprived the plaintiff of
rights secured by the Constitution or by federal la@&gliardi v. Sullivan 513 F.3d 301, 306

(1st Cir. 2008). The second element requires the plaintiff to show that the defeadaets the
alleged deprivationld.

The parties do not dispute that defendants were acting under color of state lawheAs to t
second element, the complaint alleges that defendants “adopted, implementeggdenfo
condoned, sanctioned, acquiesced to, and encouraged a policy, pattern, practice, or custom of
violating the clearly established due process rights of the Class Memhg&mbyhe erroneous

... Spanish language advice of rights form ... .” (Compl. § 143). The complaint further

10



appears to allege that it was fhey’s policy or custom to maintain usage of the incorrect form.
It also alleges that defemata’ conduct was “intentional, wanton, malicious, reckless, callously
indifferent, and oppressive.1d § 150).

To constitute a violation of substantive due process, state action must be “so egregious,
SO outrageous, that it may fairly be said to shock the contemporary consci€ocety of
Sacramento v. Lewi$23 U.S. 833, 847 n.8 (1998). “Executive branch action that sinks to the
depths of shocking the contemporary conscience is much more likely to find its ramsdnct
intended to injure in@me way unjustifible by any government interest.DePoutot v.

Raffaelly 424 F.3d 112, 119 (1st Cir. 2005) (quotlreyvis 523 U.S. at 849). By contrast,
“negligently inflicted harm is ‘categorically beneath the threshold’ afrestitutional violatiot?
RamosPinero v. Puerto Rico453 F.3d 48, 53 (1st Cir. 2006) (quotingwis 523 U.S. at 849).

Situations where the alleged wrongdoing amounted to “deliberate indifferpresent
“closer calls.” Id. The First Circuit has cautioned that “[i]n sitioets where actors have an
opportunity to reflect and make reasoned and rational decisions, deliberatiégremtlibehavior
maysuffice to shock the conscienceRivera v. Rhode Island02 F.3d 27, 36 (1st Cir. 2005)
(emphasis added). However, “[t]hat determination . . . iS context specific” antiigdte
indifference that shocks in one environment may not be so patently egregious in.another
RamosPinero, 453 F.3d at 53.

Whether defendants’ failure to cure the defective adefagghts form could amount to
conduct that “shocks the conscience” is far from clear. Assuming that thatialtes of the
complaint are true, municipal officials in Methuen were obviously negligdatling to correct
the form; however, negligence is not enou@he complaint alleges that the conduct was

“intentional; but in largely conclusory terms; the issue seems likely to turn on whethetifplai

11



can show deliberate indifference

Because deliberate indifference is a contdgtendent inquiry, the Court will err on the
side of caution, andermit the substantivéueprocess claim to go forward at le&s the
summaryjudgment stage. Thatill permit the development of a factual recoathd a resolution
of the question based on the evidence. Whether the facts, as opposed to the allegations of the
complaint, amount to conduct so egregious as to shock the conscience is a question for another
day? Accordingly, defendants’ motion to dismis#! be deniedas to Count 1.

B. Count 2—Procedural Due Process

Count 2assertsa claim under 42 U.S.C. § 1983 fmoceduraldueprocessviolations
against all defendantsThe requirements of procedural due process apply only to the
deprivation of interests encompassed by the Fourteenth Amendment's protectionycdite
property.” Board of Regents v. Roth08 U.S. 564, 569 (1972Xee also Aponté&orres v.Univ.
of Pwerto Ricq 445 F.3d 50, 56 (1st Cir. 2006). Analysis of an alleged violation of procedural-
due-processghtsrequireswo steps:“[w]e first ask whether there exists a liberty or property
interest of which a person has been deprived, and if so we ask whether the procddured fol
by the State were constitutionally sufficienSwarthout v. Cooké&62 U.S. 216, 219 (2011).

The parties do not dispute that provisionhs incorrectadvice-ofrightsform resulted in
a deprivation of a liberty interest. The question is thilasther the process she received was
sufficient.

Plaintiff primarily focuses her argument on the fact that “she did not knowingly

intelligently, and voluntarily enter the initial plea agreement” becauseéisinot consent to the

2Indeed, a state judge concluded that “[flrom all indications, the incorréxts figrm was more likely the
result of negligent Spanish interpretation and oversight by the Methliea Pepartment than any pernicious
government misconduct. [Pimentel’'s] affidavit fails to make amstantial evidentiary showing of any egregious
misconduct by the government.” (Compl. Ex. 4 at 7).

12



breathalyzer test. (Mem. in Opp. at 9). But after securing new counsel, she eviasidéhtify
problems in the Spanish advioé+ights form. The district court granted her a new trial, and she
ultimately agreed to a “guiltfiled” disposition. Underhe circumstanced is clearthat plaintiff
was afforded adequate procesadeed, the state court agreed with her argument that the
incorrect adviceof-rightsform likely vitiated her consent, and granted redief. Because a
“procedural due proces$aim is not actionable, unless, inter alia, no adequate ‘post-deprivation
remedy’ is available under state law,apitiff's proceduraldue-processlaim must fail. Perez

Ruiz v. Crespdsuillen, 25 F.3d 40, 42 (1st Cir. 1994ge also Herwins v. City &fevere 163

F.3d 15, 19-20 (1st Cir. 1998) (stating that administrative error did not constitute a dessproc
violation where plaintiff could have appealed to state courts).

Therefore, there was myocedural-due-process violation, and defendants’ motion to
dismiss will be granted as to CountRBecause Count 8 asserts an analogous claim under the
Declaration of Rights, it too will be dismissefiee Lopes v. Beland016 WL 4148190, at *9
(D. Mass. Aug. 4, 2016) (“[W]here, as here, a plaintiff dogsangue that the Declaration of
Rights affords him greater protection, the [federal and state constitutitenadf are treated
identically.”).

C. Count 3—Equal Protection

Count 3assertsa claim under 42 U.S.C. § 1983 for equal-protection atmins agaist all
defendants. The Equal Protection Clause of the Fourteenth Amendment generaligyspitoat
similarly situated persons are entitled to receive similar treatment at the haogsmwingent
actors. See City of Cleburne v. Cleburne Living C#473 U.S. 432, 439 (1985]).0 state an
equatprotection claim, a plaintiff must show that she “was treated differemity others

similarly situated . . based on impermissible consideration€lark v. Boscher514 F.3d 107,

13



114 (1st Cir. 2008) (citation and quotation marks omitted). The Supreme Court has held that
differential treatment based on suspect classifications (race, natianal cgligion, or alienage)
IS subject to strict scrutiny; differential treatment based on ¢uesgiect classificati@(gender
or illegitimacy) is subject to intermediate scrutiny; and differential treatment basaitiother
classifications must simply survive a ratioalsis inquiry.See Clark v. Jeted86 U.S. 456,
461 (1988)collecting cases)In addition,a plaintiff must plead sufficient facts such that it is
plausible that defendanacted with discriminatory intentSee Hayden v. Graysoib34 F.3d
449, 453 (1st Cir. 1998) (“[U]nless these plaintiffs established the requisitendisiory intent,
their equal protection claim cannot succeed .).. .”

Defendants contend that the allegations in the complaint are not sufficient éstsingg
their purported misconduct was intention8keCity of Cuyahoga Falls, Ohio v. Buckeye
Comm. Hope Foundatio®38 U.S. 188, 194 (2008tating that “proof of racially
discriminatory intent or purpose is required to show a violation of the Equal Proteciiasedl
(quotingArlington Heights v. Metropolitan Housing Development Cof@9 U.S. 252, 265
(1977)) (quoaition marks omitted)Again, the complaint alleges that the conduct of various
Methuen police officers and officials was “intentional, wanton, malicious, reskballously
indifferent, and oppressive.” (Compl.  173). The complaint also allegesteatidnts
continued using the incorrect form farleastL7 months after ADA Nasson’smail in May
2013. (d. 1 56)2 For purposes of a motion to dismiss, that is sufficient to allege intentional

conduct for a 8§ 1983 claim under the equal-proteatianse. Whether tlose allegations are true

3 Plaintiff also points to the fathat the city and Essex County District Attorney’s Office did not preduc
all requested acumentation in response to a FOIA request. (Mem. in Opp. at 15}.alldgation carries little
weight in this context. When voluminous records are sought, as wasthhera, it is frequently difficult to
produce all requested documents, particylatthin a short time period.

14



must, of course, await development déaetualrecord.

Defendantsurther contend thahe putative class of plaintiffs identified in the complaint
are“Spanishspeaking individuals rather than Hispanics, and that “membership in a group of
persons unable to read English . . . does not constitute a suspect classification .. ..” (Mem in
Supp. at 9). In support, defendants cite two cases from the Supreme Judicial Court:
Commonwealth v. Ace896 Mass. 472, 479-80 (1986) (stating “those who are unable to read
English are not a suspect class under the equal protection gland€ommonwealth v. Oliyo
369 Mass. 62, 72 (1975) (“The class burdened, however, is not those of Spanish descent, but
those unable to read Englisfihis is not a suspect class?).

As a general proposition, those cases are correct: lanfpudgaguage facility)s not a
suspect classification. Howevéris at leaspossible, under some cumstances, that language
coud be a surrogate for national origiln Hernandez v. Nework 500 U.S. 352 (1991Justice
Kennedy, writing for a plurality, cautioned that “[i]jt may well be, for dargthnic groups and in
some communities, that proficiency in a particular languldgeskin color, should be treated as
a surrogate for race under an equal protection analylsisdt 371. State and federal courts in
recent years have struggled with this issBee, e.gPeople v. Aviles28 N.Y.3d 497, 509-10
(2016) (noting “our nation’s understanding of the role language plays in our multistionety
has evolved” over the past three decadegte v. Gould322 Conn. 519, 536-37 (2016)

(declining to address whether language restrictions are pretexts fofulrdagrimination

based on race or national origiKikumura v. Turner28 F.3d 592, 599 (7th Cir. 1994) (same).

4 Aceninvolved the exclusion of neBnglish speakers from juries, a classification subject to ratlmaeis
scrutiny because it fell within the “political function exceptioten 396 Mass. at 4810livo involved the
posting of criminal complaints in Englisb Spaniskspeaking defendant869 Mass. at 65. 18livo, the SJC stated
that because “[t]his is not an officially multilingual country, [ ] notifioa of official matters in the sole language of

both this nation and this Commonwealth is patently reasonalledt 73

15



The problem here is that the complaint doesempticitly allege that language was used
as a proxy for national origin. Indeed, it doesewen allege an act ahlawful discrimination
againsta Hispanic on the basis of national origin. Instead, it alleges that “Esgkstking and
non-Hispanic individuals have been treated differently than Spanish-speaking Hispanic
individuals arrested in Methuen for OUI matters . . ..” (Compl. § 165). Thus, the compdint is
bestambiguous as to whethdre alleged improper classificaticmbased on langga—namely
the treatment of thossrestes who speak English (whether or not they are Hispamd those
who speak Spanish—or national origin.

However, the equal-protection claim surviwesiotion to dismiss either wayf the
classification is languageased, it is subject to rational-basis scruti@yark, 486 U.Sat461.
There is no apparent rational basis for providing accurate information to Obklteagén English
and grossly inaccurate information to similar arrestees in Spafirsgh.of course, if the
classification is rac®ased, it failthe even more stringentist-scrutiny test.Id.

The equabrotection claim is therefore sufficientlygpisble to survive a motion to
dismiss. Again, whether defendants acted knowingly and intentionally, rather thafmegtect
or mistake, $ a question that can only be answered after discaretylevelopment of the
record Accordingly, defendants’ motion to dismiss will tkeniedas to Count 3.

D. Count 4—Civil Rights Claims under 42 U.S.C. 8 1981

Count 4assertsa claim under 42 U.S.C. § 1981Section 1981 guarantees “equal rights
under the law.”42 U.S.C. § 1981. It “prohibits both public and private racial discrimination in
certain specified activities.Garrett v. Tandy Corp295 F.3d 94, 98 (1st Cir. 2002). One such

specified activity is the ability to enjoy “the full and equal benefit of alsland proceedings for

5 Apparently in error,ite complaint also cites 42 U.S.C. § 1983 in the heading for Count 4.
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the security of persons and property.” 42 U.S.C. § 1981. To prove a violation under 811981,
plaintiff must show (1}hat[she]is a membeof a racial minority; (2jhat the defendarg]
discriminated againgher] on the basis of race; and (Bat thediscriminationimplicated one or
more of the activities enumerated in the statutéarrett, 295 F.3d at 98. Furthermore, the
discrimination must be purposefulGeneral Bldg. Contractors Ass'n, Inc. v. Pennsylvaht8
U.S. 375, 391 (1982) (holding that § 1981 “can be violated only by purposeful discrimipation”

However, § 1981 only protects a limited range of civil rights, such as the riglaks m
and enforce contract$sratz v. Bollingey 539 U.S. 244, 276 n.23 (2003) (“[W]e have explained
that [§ 1981] was meant, by its broad terms, to proscribe discrimination in the making or
enforcement of contracts against, or in favor of, any race.”) (citation andiquataarks
omitted);see also Garreft295 F.3cat 98 There is no obvious application of § 1981 to this
case.

Neverthelessyecause the parties did not substantively address this claim in their briefs,
Count 4 will remain pending.

E. Count 5—Title VI of the Civil Rights Act of 1964

Count 5asserts claim for violation of Title VI of the Civil Rights Act of 1964 against
the City of Methuen. Section 601 of the Civil Rights Act provides that no person shall, “on the
ground of race, color, or national origin, be excluded from participation in, be denieshtfdd
of, or be subjected to discrimination under any program or activity” covered byTitké2
U.S.C. § 2000d. The Supreme Court has construed section 601 tcaqoedte right of action
for individuals to enforce Title VI and obtain injunctive relief and dama&es Alexander v.
Sandoval532 U.S. 275, 279-80 (2001). The parties do not disput¢hin&ity ofMethuen, as a

recipient of federal funding, is subjeotTitle VI.
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The parties again dispute whether the complaint has sufficiently pleadegn of
discrimination. See idat 280 (It is similarly beyond dispute . . . that § 601 prohibits only
intentional discrimination); see als®lexander v. Choatet69 U.S. 287, 293 (1985) (“Title VI
itself directly reach[es] only instances of intentional discriminatioR8gents of Univ. of
California v. Bakke438 U.S. 265, 287 (1978). Count 5, unlike Count 3, does not allege
discrimination on the basis of larage; instead, it alleges that the “use of the unlawfully
coercive Spanish language advaferights form in connection with arrests and prosecutions of
Spanish-speaking Hispanic individuals for OUI matters in Methuen discrirmiagtenst
individuals based on their race, color, or national origin. . ..” (Compl. § 191). That language, in
context, is sufficient to allege a claim of discrimination based on nationah.ofidgie motion to
dismiss Count 5 will accordingly be denied.

F. Count 6—MassachusettLivil Rights Act

Count 6 asserts a claim under the Massachusetts Civil Rights Act (“MCRA%s.NGen.
Laws ch. 12, 88 11H & 11IThe MCRA provides a right of action to any person whose exercise
or enjoyment of rights secured by the federal or state constitution or lawsemaisteefered
with by “threats, intimidation or coercion.” Mass. Gen. Laws ch. 12, § 11th&&t” means
“the intentional exertion of pressure to make another fearful or apprehensive obmpaym”;
“intimidation’” means‘putting in fear for the purposes of compelling or deterring conduct”; and
“coerciori means “the application to another of such force, either physical or moral, as to
constrain him to do against his will something he would not otherwise have delaaried
Parenthood League of Mass., Inc. v. Blak&7 Mass. 467, 474 (1994).T] he MCRA
contemplates a twpart sequencefliability may be found where{l) the defendant threatens,

intimidates, or coerces the plaintiiih order to (2) cause the plaintiff to give up something that
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[she]has the constitutional right to doGoddard v. Kelley629 F. Supp. 2d 115, 128 (D. Mass.
2009).

The SJC has not yet decided whether municipalities may be liable under th&. MCR
However, the Appeals Court hasldthat“a municipalityis not a ‘person’ covered by the
[MCRA].” Howcroft v. City of Peabodyl Mass. App. Ct. 573, 591-92 (200Thatholding
has been followed in federal couee, e.gKelley v. LaForce288 F.3d 1, 11 n.9 (1st Cir.
2002);Dyer v. City of Bostg 2018 WL 1513568, at *7 (D. Mass. Mar. 27, 20Mgagher v.
Andover School Committe®4 F. Supp. 3d 21, 45 (D. Mass. 2015). Accordirthy,MCRA
claim against theCity of Methuerwill be dismissed

Defendants further contend that the MCRA claims against the individual defendants
should also be dismissed because none of them are personally alleged to have tsed threa
intimidation, or coercion to make plaintiff take the breathalyzer testeropposition, plaintiff
alleges that because Officers Jajuga, Tardiff, and Alacron all observeadractad with her at
the police station, they “were involved in the coercive conduct that violated herri¢itsm.
in Opp. at 16).At the very least, thens a question as to whether any of the individual
defendants weraware that plaintiff was being given timeorrectform such that their conduct
could be said to b&oercive” Therefore, the motion to dismigse MCRA claim against the
individual defendants will be denied.

G. Counts 7, 8, and 9—Right of Action under the MassachusettDeclaration of
Rights

Defendantseparatelyontend that Counts 7, 8, and 9, which are claims under the

Massachusett®eclaration of Rightsshould be dismisset.

6 The Court has already concluded that Count 8 should be dismissed basethiuréh® plead an
adequate procedural dpeocess violation.
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Defendantdirst argue that the MCRA “occupies the field” and bars any direct claim
under the Declaration of Rights, provided the state actor used threats, intimidatioer,coon to
deprive a plaintiff of hestate constitutionaights. At least one federal court has so he®ke
Do Corp. v. Town of Stoughtop013 WL 6383035, at *13 (D. Mass. Dec. 6, 2013). That
decision was based on the following languag®lantino v. Hogan 37 Mass. App. Ct. 710, 720
(1994):

There has been discussion of grougdincause of action on the State

Constitution for violation of its provisions where no statutory avenue for

enforcement has been fashioned and made available. No actual decision on that

line has reached the present situation or anything near it. Tobelered before

such a step is taken is the fact of the existen&l®B83 and the State analogue,

[the MCRA]: these may be thought, as it were, to occupy the field.

(citations omitted). That language appears to be dicta, however, and does notoalpgpea
been followed by any state court. In any event, this Court need not reach the issusstbere
is insufficient statdaw authority to support such a claim.

The SJC has never hdlthtthere is a right of actioto enforce the Declaration of gits
It did suggest, 3 years agan dicta thatsuch a right fhay’ be available.See Phillips v. Youth
Dev. Program, InG.390 Mass. 652, 657-58 (1983j4dting thata person whose constitutional
rights have been interfered with may be entitleghtticial relief even in the absence of a statute
providing a proceduralehicle for obtaining reli€f. Six years later, it made a similar
observation.SeeLayne v. Superintendent, Mass. Corr. Inst., Cedar Juncfioé Mass. 156,
159-60 (1989)4tating that “a State may not violate a person’s constitutional rights and then
fairly assert that no redress can be had because the State has not providesharsizans of
enforcing those rights”).

Many years laterthe Massachusetts Appeals Court, in dicta in an unpublished opinion,

noted that “because Massachusetts has not definitively determined whether d aatisa oan

20



be brought based solely on the Declaration of Rights, we must look to the Fedeaidstamd
reviewing [plaintiff's] claim.” Cormier v. City of Lynn2017 WL 121065, at *3 (Mass. App. Ct.
Jan. 12, 2017)But that opinion simply assumed that such an action could be brought, and then
concluded that no constitutional violatibadoccurred.

Based on that language, and a single Superior Court decaitegst one federal court
has concluded that a direct right of action exists under Massachusetts laorte ¢mé
Declaration of RightsSeePodgurski v. Dep’t of Cory.2014 WL 4772218, at *{D. Mass. Sep.

23, 2014) (“[T]he Court agrees . . . that as a general proposition, a cause of action cainin ce
circumstances, be brought directly under the Massachusetts DeclaratightsfiR the absence
of a statutory vehicle for obtaining relief.'§i{ing Parsons ex. rel. Parsons v. Town of
Tewksbury2010 WL 1544470, at *4 (Mass. Super. Ct. Jan 19, 2010)).

This Court is of a different view. No Massachusetts appellate court, in ther8syes
Phillips, haseverheldthat such a right existsAnd it is emphatically not the role of the federal
courts to develop and expand upon state law. If this Court were to conclude that such a right
existed,no Massachusetts court would have an opportunity to consider that decision—including,
among other things, an opportunity to consider the wisdom of the policy embedded in such a
decision and the potential consequences for litigants and the courts. It is up to the courts of
Massachusettsiot this Court, to makiat choice Counts 7, 8, and 9 withereforebe
dismissed.

H Count 10—ntentional Infliction of Emotional Distress

Count 10assertsa claim for intentional infliction of emotional distress against the
individual defendants. To state a claim for IIED undassachusetts law, a complaint must

allege:
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(1) that the actor intended to inflict emotional distress or that he knew or should

have known that emotional distress was the likely result of his conduct; (2) that

the conduct was extreme and outrageous, was beyond all possible bounds of

decency[,] and was utterly intolerable in a civilized community; (3) that the

actions of the defendant were the cause of the plaintiff's distress; andt (#@eth

emotional distress sustained by the plaintiff was severe amdature that no

reasonable man could be expected to endure it.
Agis v. Howard Johnson CGA&71 Mass. 140, 144-45 (1976) (citations and internal quotation
marks omitted)accord Brown v. Hearst Corpb4 F.3d 21, 27 (1st Cir. 1995). Courts apply a
“very high” standard to claims of intentionalfliction of emotionaldistress especially on the
requirement that the conduct in question is extreme and outrageous, beyond all possitiée
of decency in a civilized communityseeDoyle v. Hasbro, In¢.103 F.3d 186, 195 (1st Cir.
1996). “[L]iability cannot be predicated upon ‘mere insults, indignities, threats, ances,
petty oppressions, or other trivialities.Foley v. Polaroid Corp.400 Mass. 82, 99 (1987)
(quoting Restatement (Second) of Torts § 46, cmt. d (1965)).

Even if defendants’ conduct violated plaintiff's civil rights, that does not “ndeéssi
finding that the conduct is sufficiently egregious to state a claim for [IITEBlckenberger v.
Boston Univ, 957 F. Supp. 306, 319 (D. Mass. 1997) (citihayques v. Fitzgerald®9 F.3d 1, 6-
7 (1st Cir. 1996)).Herg the complaint &s pleaded sufficient facts creating a plausible inference
that the individual defendants were aware of errors iadveceof-rightsform and nevertheless
proceedd to give it to plaintiff. If true, that coulgotentially constitute thgprofoundly
shocking conduétnecessary for an IIED claimConway v. Smerling37 Mass. App. Ct. 1, 8

(1994). Therefore themotion to dismiss will beleniedas to Count 10.

l. Count 11—“Reservation of Right to Amend Complaint”

Count 11 merely purports to reserve the right to amend the complaint to bring additional

claims under the Massachusetts Tort Claims Act. It does not provide a “shoraiand pl
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statement of the claim shawg that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
Accordingly, defendants’ motion to dismiss will be granted as to Countdihe extent
plaintiff seels to add new claims, she may file a motion to amend under Rule 15.

J. Qualified Immunity

Defendantgurthercontend that Police Chief Solomon and the other individual
defendants are entitled to qualified immunifyhe doctrine of qualified immunity protects
public employees “from liability for civil damages insofar as their condaes not violate
clearly established statutory or constitutional rights of which a reasgpatsien would have
known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982Y.he Supreme Court has articulated a
two-part test for determining qualifischmunity. SeePearson v. Callaharb55 U.S. 223, 232
(2009);seealso Maldonado v. FontangS68 F.3d 263, 269 (1st Cir. 2009)he relevant
inquiries are (1) whether the facts alleged or shown by the plaintiff make alaton of a
constitutional right, and (2) whether the right at issue was clearly estabéistiee time of the
defendant's alleged miscondutd. The qualifiedimmunity dactrine “leavesample room for
mistaken judgments. Berthiaume v. Cargnl42 F.3d 12, 15 (1st Cir. 1998) (quotidiglley v.
Briggs 475 U.S. 335, 343 (1986)).

As shown abovdhe complaint allegestate and federal constitutional claims against the
individual defendants. Based solely on the pleadings, it is uncertain whether hefact t
individual defendants’ conduct was objectively reasonable suchubitied immunityshould
apply. That question is better reserved for summary judgment after tleglaent of a factual
record. Accordingly, the Couwvtill not dismiss the claims on the basis of qualified immunity at

this stage of litigation.

23



K. Viability of Monell Claims

Defendants further argue that th&@ 383 claimsagainst the City oMethuen should be
dismissed because the complaint fails to stAtemell claim. A municipality “may not be sued
under 8§ 1983 for an injury inflicted solely by its employees or ageftse Monell v.
Department of Soc. Seryg36 U.S. 658, 694 (1978). “[L]iability can be imposed on a local
government only where that government's policy or custom is responsible forgcugsin
constitutional violation or injury.”See Kelley v. LForce, 288 F.3d 1, 9 (1st Cir. 2003)ifing
Monell, 436 U.S. at 690-91)Here, the complaint alleges thato general policies or customs of
the city caused the constitutional violations at issue: (1) maintenanceiof@amstitutioal
policy, custom, or practicand (2) failure tgroperlytrain, supervise, or discipline afrs.

Practices that are not officially authorized may nonetheless be actionaleleMorkll if
they are “so well settled and widespread that the policymaking officidie ahtinicipality can
be said to have either actual or constructive knowledge of it yet did nothing to end the.practice
Whitfield v. MelendeRiverg 431 F.3d 1, 13 (1st Cir. 200%ee also Moneld36 U.S. at 691
(informal practice must be “so permanent and well settled as to constitute a‘araisage’
with the force of law”).“The standard of causation is quite high: the municipal custom or policy
must be shown to have been the ‘moving force’ behind the constitutional infBegal’v.

Blache 2005 WL 352861, at *2 (D. Mass. Feb. 14, 2005) (qud®olf County. v. Dodsqgm54
U.S. 312, 326 (1981)).

Here, he complaint states a plausilM®nell claim. It alleges that the city, despite being
aware of the widespread use of the incorrect Spanish aofvroghtsform for 17 monthsfailed
to rectify the practice, resulting theviolation of plaintiff's constitutional rights

A municipality mayalsobe liable under § 1983 for failure to train its police officers if
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“that failure causes a constitutional violation or injury and ‘amounts to datéandifference to

the rights of persons with whom the [officers] come into conta®iRico v. City of Quincy

404 F.3d 464, 468 (1st Cir. 2008)t{ng City of Canton v. Harris489 U.S. 378, 388 (1989)).

Again, the complaint alleges that Methuen failed to train its officers oartlavful use of the
Spanishadviceof-rightsform after ADA Nassomlertedpolice officialsto the form’s errors It

further alleges that the individual officers should have noticed “glaringlyoab\werror[s]” in the
form. (Mem. in Opp. at 25). Accepg these allegations as true, the complaint states a plausible
Monell claim for failure to train.

L. Supervisory Liability for Police Chief Solomon

Finally, defendants contertidat the complaint fails to allege a basis for supervisory
liability against Police Chief Solomon under § 19&&spondeat superi@annot serve as the
basis for supervisor liability in an action under 8§ 1988eSanchez v. Alvaradd01 F.3d 223,
227 (1st Cir. 1996). For supervisory liability to attacplaantiff must show an affirmative link
between the constitutional violation and the supervisor's actions and omissions, fwhethe
through direct participation or through conduct that amounts to condonation or tacit
authorization.” Camilo-Robles v. Zapatd 75 F.3d 41, 441st Cir.1999).

Under 42 U.S.C. 8§ 1983, a supervisory official may be held liable for the behavior

of his subordinates only if (1) the behavior of his subordinates results in a

constitutional violation, and (2) the supervisor's actiomaction was

affirmatively linked to that behavior in the sense that it could be charactaszed

supervisory encouragement, condonation or acquiescence or gross negligence

amounting to deliberate indifference.
Pineda v. Toome¥p33 F.3d 50, 54 (1st Cir.2008) (internal citations and quotations omitted).

As noted, the complaint plausibfjflegesthat the individual officers violated plaintiff's

constitutional rights.For supervisory liability to attach, the complaint must also plausibly allege

thatSolomon’saction or inaction was affirmatively linked s officers’constitutional
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violations. “The requirement of an ‘affirmative link’ between the behavior of a suladedand
the action or inaction of his supervisor ‘contemplates proof that the supervisor'stdeddu
inexorably to the constitutional violatioh.’Id. (quotingHegarty v. Somerset Coun3 F.3d
1367, 1380 (1st Cir. 1995)). This means that the supervisor's behavior must amount to
“supervisory encouragement, condonation, or acquiescence or gross negligenctranto
deliberate indifference.’ld. A finding of deliberate indifference requires a showing that “it
would be manifest to any reasonable official that his conduct was very likely &bevani
individual's constitutional rights.1d. (quotingHegarty, 53 F.3d at 1380)Such indifference by
a supervisor can be shown if the supervisor had actual knowledge of or was willfully bived to t
alleged constitutional violationsSee FelicianeHernandez v. Pereir&astillo, 663 F.3d 527,
535 (1st Cir. 2011)Camilo-Robles v. Hoyqsl51 F.3d 1, & (1st Cir.1998). Isolated instances
of unconstitutional activity are ordinarily insufficient to show deliberate fiedihce.
Maldonadobenis v. CastilleRodriguez 23 F.3d 576, 58@Lst Cir.1994).

Here, the complaint adequately pleads affirmative link” Making all reasonable
inferences in plaintiff’'s favor, Police Chief Solomon was notified in May 2013 b Alasson
that the Spanishdviceof-rightsform was incorrectDespitethe knowledge that the incorrect
form was being used, Solomon allegedly took no steps to fix the fornwatitafter plaintiff's
arrest. Accordingly, the complaint states a 8 1983 supervisory liability claimiacquiescence
or gross negligence amourg to deliberate indifference.Pinedg 533 F.3d at 54.

V. Conclusion

For the foregmg reasons, defendantsotionto dismisss GRANTED in part and

DENIED in part. Specifically, the motion is granted as to Counts 2, 7, 8, 9, aadt@1;

Count 6againstthe City of Methuen; and otherwise denied.
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So Ordered.

s/ _E. Dennis Saylor
F. Dennis Saylor IV
Dated:June 26, 2018 United States District Judge
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