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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

RICHARD K. GARICK, individually and
on behalf of all others similarly situated

*

*

*

Plaintiff, *

*

V. * Civil Action No. 17ev-120424T
*
MERCEDESBENZ USA, LLC, *
*

Defendant *

MEMORANDUM & ORDER

March 30, 2018
TALWANI, D.J.

Plaintiff Richard K. Garick filed gutativeclassaction Complaint irstate couraigainst
Defendant MercedeBenz USA, LLC, alleging mfair and deceptive business practices, fraud
and deceit, and breach oawantyclaimsarisingout of Plaintiff’'s purchase of a defective
MercedesBenzvehicle. Defendant removed the casgpking federal jurisdiction under the
Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1332(dgéf@e the court is PlaintiffMotion

to Remand to State Court [#11]. For the reasons that follow, the motion is DENIED.

l. CAFA Standard

Congress enacted CAFA “with the stated purpose of expanding the number of class

actions that could be heard in federal court.” Pazol v. Tough Mudder Inc., 819 F.3d 548, 552 (1st

Cir. 2016). “Congress effectuated that purpose ‘by imposing only a minimal diversity
requirement, eliminating the statutory eyear time limit for removal, and providing for

interlocutory appeal of a federal district court’s remand ofdit. (quoting_ Amoche v. Guar.

Trust Life Ins. Ca.556 F.3d 41, 47-48 (1st Cir. 2009)). CAFA provides, however, that federal

Dockets.Justia.com


https://dockets.justia.com/docket/massachusetts/madce/1:2017cv12042/192996/
https://docs.justia.com/cases/federal/district-courts/massachusetts/madce/1:2017cv12042/192996/44/
https://dockets.justia.com/

courts only have jurisdiction over such civil actions when, in addition to other requireamoénts
in dispute heregthe matter incontroversy exceeds the sum or value of $5,000,000.” 28 U.S.C.
§ 1332(d)(2). Removing defendants have the burden to prove that CAFA’s “amount-
controversy requirement has been mBazo| 819 F.3d at 552. To do so, they “must show a
‘reasonable probality’ that more than $5 million is in disputeld. (quotingAmoche 556 F.3d
at 50. “That standard is ‘for all practical purposes identical to’ the prepondechtice
evidence standardlt. (quoting Amoche, 556 F.3d at 50).

1. Background

a. Allegations in Complaint

Plaintiff filed his Complaint in Essex County Superior Callkéging the followingSee
State Court Record, Complaifitereinafter “Compl.” #6]. In 2005 Plaintiff purchased a 2003
MercedesBenz320C 4matic wagorfrom a MercedeBenz USAauthorized dealetd. § 1.0n
March 24, 2006, Defendant issued a Dealer Technical Bulletin (“DTB”) to its azeladealers
thatidentified issues with the radiator and transmission systesmmeMercedesBenz
vehicles.Id. 4. Plaintiff alleges the “DTBicknowledged that certain Merced&snz models
equipped with a radiator manufactured and/or supplied by Valeo were defelctivieS.

Plaintiff alleges that his 320Grhatic wagon was equipped with one of the Valeo radiators at
issue in the DTBILd. | 4.

Plaintiff alleges that the radiator defect described in the DTB allows coolamx wwith
and contaminate transmission fluid, causing extensive damage to the transmid<mo|ae
converterld. 5. This can damage the vehicle’s drivetrain, requmepiacement of the
transmission, torque converter, and radidthr{ 6. It can also lead to “sudden and unexpected

breakdowns and mechanical failures,” creating a risk of accidents, injurdedeatnld. Y 8.



The DTB instructed dealers that “humming/buzzing noises or noticeable harsh
engagement during gentle acceleratiordy be caused by the defect, and &hglycol test for
dealers to determine the appropriate refrairst be performed only if: (a) the vehicle was
produced before 09/2003, (b) the radiator is manufactured by ‘Valeo’, . . . [afitheldId
crimping method used to assemble the radiator and tanks resembles [a figuieTB}ieSee
Notice of Removal Ex. A pp. 229 [hereinafter (‘DTB”)] [#11]. Defendant has not recalled the
affected vehicleshas not offered free repairs or replacements to its customers, and has not
reimbursed customers for costs incurred as a result of the defect. Q§irplL7.

Plaintiff alleges that costsf repairing the defect and the damage it causesbean
exorbitant,” and “consumers will be required to pay thousands of dolldrg’9.Plaintiff filed
his Complaintas a putative class actibon behalf of himself and obehalfof all others
similarly situated who own or leasertain defectivenodel year 2004 or earlier Merced&gnz
C-Class and CLK Clasgehicles(‘Class Vehicles’) designedhanufactured, distributed, sold
and/or leased by defendanid’ 1 1 (emphasis added). Later, the Complaint defines the proposed
class somewhat differently as: fAonsumers who purchased or leased a model year 2004 or
earlier C Class or CLK Class Merceel®@snz vehicle.Id. | 25. “Plaintiff believes that there are
thousands of Class memberkl’ § 27. The Complaint seeks damages “in an amount to be
determined atrial,” as well as double or tripldamages, and attorneyses.Id. { 65

b. Defendant Removes to Federal Court

Defendanpromptly removed the action to federal court. Defendant’s Notice of Removal

of Civil Action [#1] stated, in support of CAFA’s amount-in-controversy requirement, (that

the Complaint sought double or treble damages; (2) Plaintiff made Iitigation $50 million

demand for settlement; (3) roughly 385,000 vehicles fit into the Comglaetinitionof “Class



Vehicles,” meaning the $%illion threshold would be satisfieglen if each putative class
member is entitled to only $184) the Complaint alleges “thousands of dollars” of damages per
vehicle (5) the requested injunctive relief would cause Defendant to suffer financiphtolg$)
the Complaint seeks attorneys’ fees and cddtsat § 16 seealsoNotice of Removal of Civil
Action Ex. B, Declaration of Noah Yanowitz (“Yanowitz Decl.”) { 1 [2]l{stating that
Defendant’s records show that at least 385,000 model year 20@aidied G and CLKClass
vehicles were sold or leased in the United States); Notice of Removal of CiaihAx. C,
Chapter 93A Demand Lettef‘Demand Letter”) T 1 [#P] (Plaintiff demanded $31,600.00 for
himself and $50 million for class members).

c. Plaintiff's Motion to Remand

After the case was removed, Plaintiff filedvntion to Remand to State Court [#11]. His

sole argument in support of remand is that Defendant has failed to meet its burden tttashow
CAFA’s amountin-controversy requirement in 28 U.S.C. 8§ 1332(digatisfied.

At the hearingon the Motion to Bmand the court noted thalhe class allegation was not
clear from the face of the Complaint and asked Plaintiff’'s counsel to clerifgsponse,
Plaintiff's counsektatedthat e sought to represent a nationwdiess. Furthehe clarified that
the vehicles with the radiator defect at issue in the case all had radiators maadfagtValeo.
According to Plaintifls counselall C Class and CLK Class vehiclesmodel years 2@Dand
earlierwith Valeo radiators are part of his class allegatilaintiff's counsel said he had no way
of knowing the number of vehicles in this class, and therefore cannot say how meny and

former vehicle owners are part of this class. Although stating that he could natepaovexact

! Prior to filing an action for unfair and deceptive business practices under tbadWiasetts
Consumer Protection Act, G.L. Ch. 93A, a claimant must mail a prospective respandent “
written demand for relief SeeMass Gen. Laws ch. 93A, § 9(3%).
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pervehicle damages estimate, Plaintiff’'s counsel provided a rough estin®&8¢00D to $10,000
per vehicle.

The court observethat Defendant’salculation of 385,000lass vehicles representaitl
MercedesBenz GClass and CLK Class vehiclesthe relevant model yeart light of
Plaintiff's clarification that hidawsuit only involvessehicles in those classes and model years
with radiators manufactured by Valethe court gave Defendant the opportunity to supplement
the record with evidence showing the number of vehicles correspondimg tbarified class
allegation

In response, Defendant supplemented the reGaeDecl. of Troy M. Yoshino in
Supplementation of Opp’n to Pl.’s Mot. to Remand [#41]. Exhibit 2 of this submission includes
responses to a set of interrogatories in a similar putative class action filed ientingl Oistrict
of California.ld. Ex. 2 [#41-2]. According tdieseresponsesghreemodels ofMercedesBenz
CLK Classvenhiclescane equippedolelywith Valeo radiatorand were subject to the DTB —
the CLK500 Coupe, CLK500 Cabriolet, and CLK55 Coupe. In model years 2003 and 2004,
12,345such vehicles were sold in the United StaSsbtracting out the 5,556 vehiclaghese
categorieshat were manufactured after September 1, 2003, and therefore, according to
Defendant, were not subject to the DTB, leaves 6,789 model year 2003 and 2004 vehicles in the
above three vehicle classgigh Valeo radiatorsubject to the DTB. Although the court provided
Plaintiff with the opportunity to respond to Defendant’s supplemental materiaistifPidid not
do so.

[l. Defendant Has Met Its Amouiri-Controversy Burden

When determining whether an amoumeontroversy requirement is satisfied so as to

support federal jurisdiction, a court looks first to any specific damaggedlin the Complaint.



SeeCoventry Sewage Assocs. v. Dworkin Realty Co., 71 F.3d 1, 6 (1st Cir. 1995). In the CAFA

context, if a Complaint is uncertain or ambiguous as to the amount in controversy, shooldt
assess whether the amount is satisfied by looking to the “entire record.’hAntd6 F.3d at 51.

As the court explained at the hearing on the Motion to Remand, the class allegatiens in t
Complaintwere vague and ambiguous. Absent a definite class allegation, it followed that the
Complaint’'s damages allegations failed to supply a definite answer asamtumt in

controversy. Thus, the court looked beyond the Complaint to whether other evidence provided
support for Defendant’s claim that more than $5 million is in controvétsy.

During the motion hearing, Plaintiff clarified his class allegatidsshe First Circuit
stated inrAmoche,a “more specific and consistent statement” of the contours of a putative class
can be permissible if it represents “a fleshing out of the vague langlitige.o . complaint.”

556 F.3d at 52 (internal citations omitted). Plaintiff's counsel’s statemegdeding the
proposedtlass were “not an impermissible effort to defeat falderisdiction by narrowing the
pleadings post-removalld. Rather they explained the pleadings by connectheydots already
in the Complaint, which referenced the relevant model years, vehicle clastégfective
Valeo radiators that form the @ita for Plaintiff's clarified class allegations.

Defendant'ssupplemental submission shewhatat least,789 vehicleare likely tofit
the qualifications foPlaintiff's proposecdtlassand that this is a conservative estimate. Some
MercedesBenz C ad CLK Class models beyond the CLK500 Coupe, CLK500 Cabriolet, and
CLK55 Coupe came equipped with Valeo radiatéicording to Plaintiff’'s own allegations,
Plaintiff's 320C 4-matic wagon is one such exangdlanother model with a defective Valeo
radiator While these vehiclewould be part of Plaintiff’'s proposed class, Defendant contends

that the number of these vehicles cannot be ascertained at thi$huseDefendantioes not



rely on those vehicles to meet its CAFA amoumtontroversy burden.

Evenassuming the proposed class contained only the 6,789 CLK500 Coupe, CLK500

Cabriolet, and CLK55 Coupe vehicles that Defendant can definitively say weppeduwvith

the allegedly defective Valeo radiators at issue,ltbrgis enough to satisfy Defendant’s burden.

Multiplying 6,789 by $8,000, the low-end of Plaintiff's damages estimate of $8,000 to $10,000,

yields an estimated damages amount of $54,312B@&h multiplying6,789by just $2,000, the

low end of Plaintiff's allegation of “thousands of dollars” of damages per vahi€aragraph 9

of the Complaint, amounts to $13,578,000. These figures include only compensatory damages.

Plaintiff also seeks double or treble damages, injunctive relief, and attorneyahtkeessts.
Determination of the amotm controversy at this stage is not an exact science.
Numerous yet unknowwariables will determine the size of this putative cl&sne of the
6,789 vehicles above may be excluded from the class for various reBgbassuming just
$2,000 of damagegser vehicle, twethirds (4,289) of the 6,789 vehicles Defendant identified
would need to be outside the alleged clasen before considerifgpow manyother C and CLK
Class vehicles came equipped with the allegedly defective Valeo radidimss not likely.
Accordingly, the court concludes Defendant has shown a “reasonable probaliiisy’is; that
it is more likely than not that more than $5 million is in dispute.
V. Conclusion

For the foregoing reasorBlaintiff's Motion to Remand to State Cou#tl[l] is DENIED.

Plaintiff shall file any opposition to Defendant’s pendMgtion to Dismisg#14] and Motion to

Strike Plaintiff’'s Nationwide Class Allegatiof#16] within fourteen (14) days.

IT IS SO ORDERED.

March 3Q 2018 [s/ Indira Talwani
United States District Judge




