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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

In the matter of

)

)

)
JOHN GARIBOTTO, ) Case No. 17-12129FS
Owner of an Everglades 325CC Center ) In Admiralty
Console, Official Number 1246889, )

Plaintiff,
for Exoneration from or Limitation
of Liability

~

ORDER ON MOTIONFOR SUMMARY JUDGMENT(DOC. NO. 40
AND MOTION IN LIMINE (DOC. NO. 48

August 26, 2019

SOROKIN, J.

On July 2, 2017, John Garibotto operated his boat from his home in Marblehead, MA, to
Whitehorse Beach in Plymouth, MA, where he anchored about 100 yards off the beach.
No. 45 1 3. Roughly two hours lat&erick Fleming boarde@aribotto’s boavia the back
ladderin chest deep wtar after walking, wadingand swimming out to the boat from the beach.
Doc. No. 41-3 at 13-14After approximatelyone houron board, Fleming, who was then 37
yeasold, six feet tall,acollege graduateand a “strongwimmet” Doc. No. 455 at 9 dived off
the bow of the boat, hit his head on the ocean floor, and broke his neck. This lawsuit ensued.

“[T] he familiar elements of negligere@uty, breach, causation, and damages—apply in

maritime cases such as this oneSawyer Bros., Inc. v. Island Transporter, L1837 F.3d 23,

29 (1st Cir. 2018). It is a settled principle of maritime law that a shipowner owes the duty of
exercising reasonable care towards those lawfully aboard the vessel wiot members of the

crew.” Kermarec v. Compagnie Generale Transatlantigb@ U.S. 625, 630 (1959).h& First
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Circuit has stated that “[ofler this standard, the degree of care required must be in proportion to

the apparent risk. Muratore v. M/S Scoti®rince 845 F.2d 347, 353 (1st Cir. 1988).

Federal courts have held that although this duty of reasonable care often incluges a dut
to warn of foreseeable risks, shipowners have no such duty to warn of risks which anedopen a

obvious. SeeKeller v. United States38 F.3d 16, 24 (1st Cir. 1994) (the duty to waregtiires

the vessel owner taert the stevedoremployer to any latent or concealed defectwhich
would likely be encountered by the stevedore in the course of his cargo operatioos, are

known by the stevedore, and wouldt beobvious to or anticipated by him if reasonably

competent in the performance of his wgrk&mphasis in originalksee als@mith v. Royal

Caribbean Cruises, Ltd., 620 F. App’x 727 (11th Cir. 2@1bheduty to warn in the maritime

tort context extends to only known dangers which are not apparent and dhyviGesip v.
United States684 F.2d 404, 407 (6th Cir. 1982) (no duty to warn fisherman operating a boat
near a dam of hazards which were “obvious to any person who ventured near” thdiatesi);

v. United States, 167 F.2d 781, 783 (2d Cir. 194884, 336 U.S. 511 (1949)'Nor was the

master under any duty to warn the appellant that the dock area had been bombed, &sr that w
obvious?).

Garibotto moves for summary judgment. Doc. No. APplying the familiar summary
judgment standartifor the reasons expressed below, the motion is DENIED. Garibotto

contends that the danger of diving into the insufficiently deep water off the bow waarape

1 Summary judgment is appropriate when “the movant shows that there is no genulite aks

to any material fact and the movant is entitled to judgment as a matter offad.'R. Civ. P.

56(a). A genuine dispute “is one on which the evidence would enable a reasonable jury to find
the fact in favor of either party.Perez v. Lorraine Enters., Inc., 769 F.3d 23, 29 (1st Cir. 2014).
“A ‘material’ fact is one that is relevant in the sense that it has the capacity teedhang

outcome of the jury’s determination]d. (citation omitted).
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obvious and that in any event, diving necessarily exposes the diver to an open and obvious risk in
the absence of a reasonable basis for the diver to conclude that the watmiesntyideep to
permit a safe diveHowever,the successful hedist dives of others beforeleming including
at least one by a persarmo Flemingsays was of a similar physical simehim,create a genuine
disputeof material fact as to whether the risk vimdeed open and obvious. Additionally, on the
summary judgmentecord,there is a genuindisputeof material fact as to wheth&aribotto
breached his duty of care as defined by the Supreme Cd€etimare¢ which held that[i]t is a
settled principle of maritime law that a shipowner owes the duty of exeyeisasonable care
towards those lawfully aboard the vessel who are not members of the crew.” 358 U.S. at 630.
This is true in light othefact that Garibotto (on thsummary judgment record) was aware of
ongoing headhst jumping and diving off the bow in the form of swan dives or belly flops,
culminating in Fleming’s head first diveut did not warn, objectr intervere to stop such
activities? Whether any po#isle breach was a cause of Fleming’s injurglso a question
which may not be resolved at summary judgment.

Garibotto also moves for summary judgment base8ugplemental Admiralty Rule
F(5). To the extent this theory is based on the assertion thairigeadid not file a formal
“Claim” on the docket, it is not a basis for summary judgment in thislsassuse Garibotto had
notice of Fleming’s claims about the events which transpired and his theorisildf/li

throughout the pendency of this litigatioBeeDoc. Nos. 11, 23, 45-16, 45-190 the extent

2 The parties are cautioned not to read factual findingghet&€ourt's summary judgment
analysis. Many of the facts recited in the text are disputdésdypotto, including the absence of
any warningtio Fleming not to dive. Additionally, there ar@any factswvhich, at trial, nght
suggest or lead to other conclusions about each party’s responsibility, includdepthef the
water,Fleming’s concession that he perceived the water as too shallow in the courseiwd,his
Fleming'’s inability tosee the other divers as they entered the watelf;lemings possibé

failure toassess the depth of the water while at the bow prior to diving.

3



this theory is based on the assertion that Fleming’s deposition descriptions of hs dive a
compared to the dives of the others renders his divémtite same manner as others who were
diving” in his presenceas alleged iparagraph 5 of his Answer, Doc. No. 11 ait is also not a
basis for summary judgmenDetermining vinether there is such a nuanced discrepancy requires,
in this case, the Court to hear the testimony. Moreoven #there is such a discrepancy
Garibotto has identified no prejudice he has suffered as a result.

Accordingly, the motion for summary judgment is DENIED.

Garibottoalsomoves to exclude the report by Fleming’s expert, Kyle McAvoy. Doc. No.
48. This motionis DENIED for the reasons expressed in open court at the August 20, 2019
hearing

V. CONCLUSION

Garibotto’s motion for summary judgment, Doc. No. 40, is DENIED. His motion to
exclude Fleming’s experoc. No. 48is DENIEDwithout prejudice to renew at trialrial
shall commence on Monday, October 21, 20A8.order with pretrial deadlines will issue

separately.

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge
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