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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 17-12517GA0

PATRICIA A. SMITH,
Plaintiff,

V.

DEUTSCHE BANK NATIONAL TRUST COMPANY, as Trustee for Soundview Home Loan
Trust 20050PT4, AsseBacked Certificates, Series 2005 OPDRLTION ONE MORTGAGE
CORPORATION SUSAN W. CODY, andKORDE & ASSOCIATESP.C.,
Defendand.

OPINION AND ORDER
Septembel8, 2018

O'TOOLE, D.J.

The plaintiff, PatriciaSmith, proceeding pro séled this lawsuitagainst Deutsche Bank
National Trust Company, as Trustee for Soundview Home Loan TrustQPU08, AsseBacked
Certificates, Series 2005 OPT4; Option One Mortgage Corporagmsan W. Cody; and Kde
& Associates, P.C.asserting commaetaw claims of trespass on the case, trover, action of
covenant,and intentioral infliction of enwotional distress, and also seekidgclaratory and
equitable relief in connection with the foreclosure sale of her pyope435 Foundry StNorth
Easton, Massachuset(sthe Property”) following the close of her chapter 7 bankruptcy

proceedingsThe complaint was filed in state court and timely removed by the defendants.

! The state court docket does not indicate that Option One Moréyageas served oappeared
in thatproceedingln any event, as a foreign corporation for the purposes of diversity jurssdicti
its lack of consent did not make removal improgeeAdams v. Beacon Hill Staffing Grp., LL,C
No. CV 15CV-11827ADB, 2015 WL 6182468, at *23 (D. Mass. Oct. 21, 2015Gentile v.
Biogen Idec, InG.934 F. Supp. 2d 313, 317 (D. Mass. 2013).
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There are two related motionsreently pending before the Coufthemotionto dismiss
filed by Susan Cody and Korde & Associafeattorneydefendanty, who represented Deutsche
Bank in the foreclosurproceedingsargues that the complaint’s single allegation against them
fails to state glausibleclaim for relief. The motionfor remand filed by the plaintiff argues that
the attorney defendants’ Massachusetts citizenphgventshis Court from exercising diversity
jurisdiction. See28 U.S.C. § 1332Deutsche Banlkounters,in its opposition to reand that
diversity is not defeatdoecause thaon-diverse attorney defendamtsrefraudulently joined: A
finding of fraudulent joinder is an implicit finding that the plaintiff has failed to stai@uae of

action against a fraudulently joined defend®olyplastics, Inc. v. Transconex, Inc., 713 F.2d 875,

877 (1st Cir. 1983).
“Ajoinder is a sham and fraudulent if it is ‘without any reasonable basis in facithodtwv

any purpose to prosecute the cause in good faith against the [defehddiiy. v. Allegiance

Healthcare Corp178 F. Supp. 2d 1, 4 (D. Mass. 20(dljeration in original) (citation omitted).

“[U] nder the doctrine of fraudulent joinder, removal is not defeated by the joinder octiavecse
defendant where there is no reasolepossibility that the state’highest court would find that the
complaint states a cause of action upon which relief may be granted against -teenss

defendant. Universal Truck & Equip. Co. v. SouthworMilton, Inc., 765 F.3d 103, 108 (1st Cir.

2014).The fraudulent joinder analysis involves a substantive standard similardoghsed for
a motionto dismiss under Rule 12(b)(6), but unlike a motion to dismiss, the analysis permits courts

to look beyond the complaint and consider other relevanumdents. In _re Fresenius

Granuflo/Naturalyte Dialysate Prod. Liab. Litig6 F. Supp. 3d 321, 333 (D. Mass. 2015).

2 Deutsche Bankrst raised its fraudulent joinder arguments in its notice of removal.
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Thecomplaintherecontains only onallegationagainsthe attorneylefendantsandseeks
to hold them liable for sendirtge plaintiffa Notice of Foreclosure wheit is allegedtheyknew
or should have known that her mortgage debt was paid inlfulf. well-establishedunder
Massachusetts lathat attorneys representing a lender owe no duty to the barrowerttoeir

client's adversar®e more generally Balerna v. Gilberti 281 F.R.D. 63, 65 n.4 (D. Mass.

2012),aff'd, 708 F.3d 319 (1st Cir. 20L3)amare v. Basbane636 N.E.2d 218, 219 (1994)he

one possible exception to thigle is that a duty may exist to a nonclientajastifiably relies in

some wayon the attorney’s serviceSeeManson v. GMAC Mortg., LLC, 283 F.R.D. 30, 42 (D.

Mass. 2012). In the present case, the attorney defendants wereatéag\yas foreclosure counsel

and neither owed nor breached any dutth&oplaintiff. Seeid.; Logotheti v. Gordon, 607 N.E.2d

1015, 1018 (1993)urther, the notice thattorneyssent to the plaintiff, which is attached to the
complaint and forms the basis of her allegation, inclug@tspicuoudisclaimersthat would
preclude reasonablesliance by gersonn the plaintiff's positionSeeManson 283 F.R.Dat42.

In sum, he plaintiff's allegations have no “reasonable possibility” of stating a claim for relief
against the attorney defendants.

Separatelyupon review of the state proceedings in this case, and of documengs and
hearing transcript from the chapter 7 bankruptcy proceedings initiated by the plaintiff in
connection with the foreclosuré is clear thatthe plaintiff's present allegatiaagainst the
attorneydefendants contradict the rulings of the bankruptcy court as well as her négtiess in

those proceedingsThe bankruptcy court on June 30, 2017 granted Deutsche Bank’s motion for

3 These documents are referenced in the complaint and were either submittedatie iheust by

the plaintiff in support of her motion for a temporary restraining order, or taohbig by one of

the defendants. These public documents, the authenticity of which is not disputed, would be
appropriate to consider on a motion to dismiss and are likap@®priate for consideration here,

see Freeman v. Town of Hudson, 714 F.3d 29, 35 (1st Cir. 2018)re Fresenius
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relief from the stay, allowing it to foreclose on the Property, andubnl18 denied the plaintiff's
motion for reconsideration or vacatur of that ruling. At the hearing on the lattexs# motions,

the plaintiff conceded that she had not paid her mortgage in full as she haztiad@r affidavit

a concession that the bankruptcy judge specifically noted in her order denying thigf'plai
motion. The plaintiffcannot nowin good faith allege that the attorney defendants should have
known that her mortgage was paid in full after the bankruptcy court faml she heelf
concededthat it was not.

Accordingly, becausthe attorney defendants were fraudulently joined, their citizenship is
disregarded for the purposes of diversity jurisdiction, thede is complete diversity between the
remaining partiesl'he attorney defendants’ Motion to Dismiss (dkt. no. GRANTED, andthe
plaintiff's Motion to Remand (dkt. no. 1@ DENIED.

It is SO ORDERED.

/sl George A. O’'Toole, Jr.
United States District Judge

Granuflo/Naturalyte76 F. Supp. 3dt333 as are the transcripts of the bankruptcy and state court
hearings, seBowalski v. Gagne, 914 F.2d 299, 305 (1st Cir. 1990); Metro. Prop. & Cas. Ins. Co.
v. Savin Hill Family Chiropractic, In¢322 F.R.D. 151, 154-55 (D. Mass. 2017).
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