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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CLARENDON NATIONAL
INSURANCE COMPANY,

Plaintiff,
V. Civil No. 17-12541-TS

PHILADELPHIA INDEMNITY
INSURANCE COMPANY,

Defendant

N N N N N N N N N N N

ORDER ON MOTION FOR SUMMARY JUDGMENTDOC. NO. 1§

January 8, 2019
SOROKIN, J.

On November 29, 2017, plaintiff Clarendon National Insurance Company (“Clafg¢ndon
filed suit in Suffolk Superior Court against defendant Philadelphia Indemniiyaimse
Company (“Philadelphia”), claiming damages arising from Philadelptiexsal of coverage
under an insurance policy issued to Lundgren Management Group, Inc. (“Lundgrieari
Clarendon had also insured, in a 2009 Suffolk Superior Court suit. Doc. N@rif3ecember
21, 2017, Philadelphia removed the case to this Court. Doc. Nlbelparties agreed to phased
discovery that would be initially “limited to the discre[te] question of whetRkilgdelphia] had
a duty to defend Clarendon’s insured” in the 2009 suit. Doc. No. 13 at Rpo#vthat the first
phaseof discovery has concluded, pending before the Gsirhiladelphia’snotion for

summary judgmenboc. No. 16.
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BACKGROUND

Clarendon issuedlability insurance policy to Admirals Flagship Condominium Trust
(“Admirals”) for the period of June 24, 2004 through June 24, 2005, in which Lundgren was an
insured. Doc. No. 28 {4Philadelphia issued a liability insurance policy to Lundgren for the
period of September 1, 2007 through September 1, 2008. Doc. No. 18 { 1.

On February 12, 2009, Denise Dougherty brought suit in Suffolk Superior Court against
Lundgren, Admirals, and others, amending her complaint on or Alpoilit29, 2009. Doc. No.

28 1 3 Doc. No. 19-2. The amended complaint sought damages for negligence, nuisance,
trespass, misrepresentation, &@nelachof contractstemming from the failuref Dougherty’s
condominium’s managemettt make adequate repairs to beit at 50 Boatswains Way,
ChelseaSee generallfpoc. No. 19-2The amended comght alleged thafdmirals owned the
common areas of 50 Boatswains Wahjle Lundgren managed therd. 112, 14.The
complaint alleged that leake&d developed in the condominium tmibof ared'during the year
2004’ 1d. 1 16.1t alleged that thoseebks “caused ceiling cracks and loosening plaster,” which
was not repaired “in a timely or appropriate manner” despite Dougherty'sstsdd. 1 17.
These issues continued in 2005 and 2006, and on March 10, 2006, hazardous mold was
discovered in the unitd. 1118-23. According to the amended complaitihagh Lundgren
told Dougherty the leaks and mold would be remediated, repair efforts were unsuclessf

1124-26. Finally, on September 2, 2008, Dougherty’s doctor ordered her to vacate the unit until

! Philadelphia fileda statement of material fact®pc. No. 18, which Clarendon responded to,
Doc. No. 23. Clarendon’s response included additional material facts, which Philadelphia
responded to. Doc. No. 2Bor clarity,because Docs. No. 18 and 28 are the only filings that
include only one continuous set of paragraph numbsesCourt referso theparties’ submitted
material facts using citations to Docs. No. 18 and 28. Unless otherwise speuéiedrd
uncontroverted.
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the mold was eliminated and the leaks repaiickd 27.The complaint alleges that these events
led to severe adverse health effects, loss of personal property, loss of valueomdd@inium,
and loss of income for Doughertd. 1 29.

On June 30, 2009, counsel for Lundgren and Admirals tendered the defense of the
amended complaint to Philadelphia, Doc. No. 18 3. Philadelphia declined it by letter on July
24, 20091d. 1 4. Acknowledging thdDougherty’s complaint “allege[d] water leaks that began
in year 2004 which caused mold,” Philadelphia’s lettatedthat its policy did not cover the
damages sought in Dougherty’s suit. Doc. No31#8-9 Theletter offered several justifications
for this claim, including that the suit contained “no allegations that occurredwithi
[Philadelphia’s] policy period” and that “the policy specifically exclutjéproperty damage’ to
property owned (common elements) and any damages that result from ‘fudgfireed in the
policy.” Id. at 15.However, because Philadelphia “believe[d the] matter [was] so clearly outside
the scope of the Policy,” it did “not raise[] other defenses to coverage whicherapplicable
and reserve[d its] right to raise other sudefenses lateid.

On October 7, 2014, Clarendon issued another demand to Philadelphia through North
American Risk Services (“NARS”), Clarendon’s thipdrty administrator. Doc. No. 28 { 20;

Doc. No. 18116-7.The letterargued that, while Philadelphia had no responsibility to indemnify
its insureds for damages caused by mold, it did have a duty to defend against Dugiiérty

“for personal property damage possibly caused by water alone.” Doc. No. 19-BatdiIse

the damages in Dougherty’s suit could have included some comperasatioied solely for

water danage, the letter claimed, Philadelptfiad a duty to defend the matter and indemnify

for personal property damage” caused by water alone and therefore oweddt sivare of the

defense costs related to” Dougherty’s slgitat 23. On November 3, 2014, Philadelphia
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respondedo NARSby letter Doc. No. 18 { 8This letter again denied that Philadelphia had a

duty to defend against Dougherty’s suoditerating that the “property damage’aieged to have
occurred prior to the inception of [Philadelphia’s] policy” and therefore was not coae.
No. 19-3 at 26.

Dougherty’s lawsuit ended in settlement in October or November 20mdMarch 17,
2015, Clarendon obtained authority from Lundgren to bring claims against Philadelghg aris

from the Dougherty suit. Doc. No. 28  23.

Il. LEGAL STANDARD

The Court applies the familiar summary judgment stand@urchmary judgment is
appropriate when “the movant shows that there is no gedigpate as to any material fact and
the movant is entitled to judgment as a matter of l&ed. R. Civ. P56(a). The Court is
“obliged to view the record in the light most favorable to the nonmoving party, and toldraw a

reasonald inferences in the nonmoving party’s favor.” LeBlanc v. Great Am. Ins. Co., 6 F.3d

836, 841 (1st Cir. 1993). Even so, the Court must ignore “conclusory allegations, improbable

inferences, and unsupported speculation.” Sullivan v. City of Spring&6éF.3d 7, 14 (1st Cir.

2009).
In an insurance dispute such as this ¢fiehe insured has the initial burden of proving
that a loss falls within the politgydescription of covered risksafter which it becomes “the

insurer’s burden to show the applicatyilof a particular exclusionNew Fed Mortg. Corp. v.

Natl Union Fire Ins. Co. of Pittsburgha? 543 F.3d 7, 11 (1st Cir. 2008). At that poirttied

2 The parties disagree about the dzftéhe suit’'s settlemenCompare Doc. No. 18 § 1dth
Doc. No. 28 1 22. An order for entry of dismissal of the Dougherty lawsuit apparem=itgadon
October 9, 2014, because the matter had treported settled.Doc. No. 19-3 at 30This
dispute is immaterial to the Court’s resolution of the pending motion.
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law instructs that (1) “[e]xclusions from coverage are to be strictly mggtbtand that (2) “[a]ny
ambiguity in the somewhat complicated exclusions must be construed againstitée”inv.

Airy Ins. Co. v. Greenbaum, 127 F.3d 15, 19 (1st Cir. 1997) (quoting Sterilite Corp. v.

Continental Cas. Co., 458 N.E.2d 338, 342 n.10 (Mass. App. Ct. 1988a)JsoUtica Mut. Ins.

Co. v. Herbert H. Landry Ins. Agency, Inc., 820 F.3d 36, 42 (1st Cir. 2016) (noting that the rule

of construing an insurance policy in favor of the insured “applies with particutze o

exclusionary provisions” (quoting Metropolitan Prop. & Cas. Ins. Co. v. Morrison, 460 Mass.

352, 363 (2011))). Settled law also advises that “every word must be presumed to have been
employed with a purpose and must be given effect whenever practiddbledpolitan 460
Mass. at 362internal citation and formatting omitted).
[I. DISCUSSION

Philadelphia’s insurance policy provided that Philadelphia would “pay those sums that
the insured becomes legally obligated to pay as damages because of ‘bodilyoirippngperty
damagéto which this insurance appliesDoc. No. 19-1 at 60. But it further provided that such
coverage would apply “only if . . . [t]he ‘bodily injury’ or ‘property damage’ occurs dutieg
policy period; and . . . [p]rior to the policy period, no insured . . . knew that the ‘bodily injury’ or
‘property damage’ had occurred, in whole or in pdd.™If such a listel insured or authorized
‘employee’ knew, prior to the policy period, that the ‘bpdhjury’ or ‘property damage’
occurred, then any continuation, change, or resumption of such ‘bodily injury’ or ‘property
damage’ during or after the policy period will be deemed to have been known prioptaitlye
period.”1d. “Bodily injury’ or ‘property damage’ will be deemed to have been known to have
occurredat the earliest time when any insured,” or authorized employee thereof, ffigeco

aware .. . that ‘bodily injury’ or ‘property damage’ has occurred or has begun to oédur.”
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Dougherty’samended complaint alleges damage that began well before the beginning of
Philadelphia’s policy period on September 1, 200% complaint alleges that leattsveloped
“during the year 2004,Doc. No. 19-2  16andcontinued through 2005 and 2006, developing
into hazardous moldd. 1118-23. It also specifically alleges that Dougherty notified Lundgren
of the leaks on several occasions throughout that peédofiff 17, 24—26. Lundgren therefore
had knowledg®f the damagéefore the policy period begaficcordingly,the damage does not
fall within the plain term®f the policy excluding coverage for damage that was known to have
occurred before the period began.

Clarendon argues that Dougherty’s complaint can be read to suggest that, although the
original leaks were repaired adequately, “new leaks arose due to underlyaigdernvelope
issues” during the period of Philadelphia’s policy. However, Philadelphia’s policyetsudes
coverage for damage that resurdesing the policy period if the damage began and was known
before the periadAccordingly,attempts to remediate the damageentemporarilysuccessful

ones, do not transforthe latercontinuation orecurrencef that very damagmto new

instances of property damage that would potentially be covered. Further, Dglsgt@riplaint
does not allege that Lundgren’s repair efforts were ever successful agdhatleaks entirely,
even temporarily, such that leaks occurring during the policy period could havedrestdered
new leaksRather, it plainly alleges that the leaks and resulting problems were continuous
throughout the relevant period. Nothing in the complaint suggests that the damage uhatd

during the policy period was the result of a new problem that arose for thterigsduring the
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period. Unsurprisingly, plaintiff’'s motion, while disputing this pofiails to cite specific
allegations in the complaint that support its posifion.

Because thdamages alleged in Dougherty’s amended compdaehot “reasonably
susceptible of an interpretation that they Statelaim covered by Philadelphia’s polidye suit

did not trigger Philadelphia’s duty to defend. Cont’l Cas. Co. v. Gilbane Bldg. Co., 461 N.E.2d

209, 212 Mass.1984) (internal quotations omitted). Because Philadelphia therefore did not
breach itccontractual duties to its insured, Clarendon’s claim against Philadelphia foh lmfea
thatcontract, Count lifails. Because Clarendon’saiins for contribution and violations of
Mass. Gen. Laws, ch. 93A and 176D, Counts | anéid,premised as a matter of law on the
applicability ofPhiladelphia’s duty to defend and indemnify against Dougherty’s suit, they

similarly fail.

3 Clarendon appears to argue in part that, regardless of the allegations maderimplaet,

facts that became available during discovery in Dougherty’s case could haveddhasdew
damaye arose during the period of Philadelphia’s policy, giving rise to duties toddefl
indemnify.SeeDoc. No. 22 at 12. Even assuming (without decidthgjdiscovery material can
broaden the scope of a complaint, such new information could only trigger a duty to defend if
notice were provided to the insurer of the information. In this case, Philadelpma,di@ised on
evidencenot to haveeceived any notice related to the Dougyenatterafter Philadelphia’s
initial declination letter until the end of the matter in 20Dé4c. No. 18] 5, 9. Although
Clarendon claims that it would need to take discovery to be abispotd this claimpPoc. No.

23 at 2, it has not made a motion under Fed. R. Civ. P. 56(d) for additional discovery, which
motion would, at any rate, be improper because Clarendon has already had opportunity for
discovery on this issue during Phas@d.a result, because there is no genuine dispute that
Philadelphia did not receive notice of discovery information in the Dougherty nietteoiuld
have triggered duties to defend or indemnify, Clarendon’s argument fails.
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V. CONCLUSION

For the foregoing reasons, Philadelphia’s motion for summary judgment, Doc. N®. 16, i
ALLOWED in its entirety.The Clerk shall enter judgment in favor of Philadelphia on all counts,

with each gile to bear its own fees and costs.

SO ORDERED.

/s/ Leo T. Sorokin
Leo T. Sorokin
United States District Judge
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