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UNITED STATES DISTRICT COURT
FOR THEDISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 18-10110RGS
MANUEL E. TRONCOSO
V.

MIDDLESEX SHERIFF'S OFFICE, et al.

MEMORANDUM AND ORDER

April 13,2018
STEARNS D.J.

For the reasons stated belotlie courtwill (1) grant the plaintiffs
motion for leave to procedd forma pauperis(2) direct the plaintiff to file
an amended complaint; and (3) dewithout prejudice the plaintiffs
motion for appointment of counsel.

BACKGROUND

On January 19, 2018pro se litigant Manuel Troncoso, who was
incarcerated at the Middlesex Jail and County HoudeCorrection
(“MHOC”) at the time, filed a civil ritpts complaint in which he alleges that
he was unlawfully prevented from observing hisgielus beliefs.Troncoso
represents that he is Jewish. He claims that difan Carole Cafferty, the

superintendent of MHOCand her administratiomefused to(1) provide
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him a copy of the Torah; (2) allow him to observeaSbat according to
Jewish law; (3) allow him to possessrtainreligious items (4) allow him
to celebrate Jewish holidays; and (5) provide an adégueligious meal.
Troncoso states thaehorings this action under the Religious Land Usd a
Institutiondized Act, 42 U.S.C. § 2000cc (RLUIRAand the Religious
Freedom Restoration Aof 1993, 42 U.S.C. 8§ 2000bb (RFRA

Troncoso makes three other brief claims regardig ¢onditions of
his confinement at MHOC. Without identifying inddual defendants, he
alleges that for approximately one year (1) he h@sn denied access to law
books and online legal research tools; (2) the tempematafrhis cell and
unit has been kept below 55 degseend he has not been provided with
winter clothes; and (3) he has been in segregatibdinout any opportunity
for outdoor physical exercise.

With his Complaint, Troncoso filed motions for leato proceedn
forma pauperisand for the appointment of counsel. On March 718&e
filed a notice of change of address in which inomms the court that he is

now confined at MCI Cedar Junction.



DISCUSSION

l. Motion for Leave to Proceeid Forma Pauperis

Upon review ofTroncoso’smotion for leave to proceeth forma
pauperis the ourt concludes thateis without income or assets to prepay
the filing fee. Accordingly, thecourt will grant the motion. Because
Troncoso has essentiallybeen without funds for six months.o initial
partial filing fee is assessed. The $350 filing fer this case shall be paid
pursuant to 28 U.S.C.B®15(b)(2).
[I. Review of the Complaint

Summonses have not issued pending thert®preliminary review
of the mplaint pursuant t&8 U.S.C.88 1915(e)(2) andl915A These
statutesauthorize a federal court to dismiss & forma pauperisor
prisonercomplaintsua spontéf the claims therein are frivolous, malicious,
fail to state a claim on which relief may be grathter seek morntary relief
against a defendant who is immune from such religee28 U.S.C.
881915(e)(2)(B),1915A(b). In conducting this reviewhe ourt liberally
construes the Complaint because flrencosois proceedingro se See
Haines v. Kerner404 U.S.519, 52021 (1972). The court concludes that
Troncoso has failed to state a claim upon whiclefehay be granted. If he

wishes to pursue this action, he must file an aneehcbmplaint.



A.  RLUIPAand RFRA
RLUIPA provides, in relevant part

No government shall impose or implement a land use
regulation in a manner that imposes a substantuabtén on
the religious exercise of a person, including agiets assembly
or institution, unless the government demonstratast
Imposition of the burdenon that person, assembly, or
institution—

(A) is in furtherance of a compelling governmental
interest; and

(B) is the least restrictive means of furthering that
compelling governmental interest.

42 U.S.C. § 2000cc(a)(1)However, the only relief available to a successful
RLUIPA plaintiff is injunctive or declaratory relie Monetary damages are
not available against the Commonwealth of Massaettaor its employees
acting in an official capacity because the Commoaltehas not waived its
Eleventh Ama@adment immunity from suit from damages, and RLUIPA
does not explicitly allow for such damageSeeSossamon v. Texa563
U.S. 277, 293 (2011). Furthgrersonal capacity claims are not available
under RLUIPA. SeeCryer v. Spencerd34 F. Supp. 2d 323, 333 (D. Mass.

2013) (agreeing with cases from the Third, Foulktth, Seventh, Tenth,



and Eleventh circuits that “personal capacity claifar monetary damages
under RLUIPA are barred?.

In the absence of the availability ofonetary damages, it appears that
the court no longer has jurisdiction owdre RLUIPAclaim. Article IlI, § 2,
of the Constitution confines fedal courts to thadjudication of “Cases” or
“Controversies.” Accordingly, {t]Jo invoke the jurisdiction of aederal
court, a litigant must have suffered, or be threate with, an actual injury
traceable to the defendant and likely to be redzeédsy a favorable judicial
decision” Chafin v. Chafin 568 U.S. 165, 1712 (2013) (alteration in
original) (quoting Lewis v. Con't Bank Corp.,494 U.S. 472, 4771990).
There is “no case or controversy, and a suit be@meot, when the issues
presented are no longer five’or the parties ladkgally cognizable interest
in the outcomé. Id. at 172 (internal quotation marks and citations
omitted). A claim is moot “when it is impossiblerfa court to grant any
effectual relief whatever to the prevailing partyd. (quotingKnox v. Serv.
Employees567 U.S. 298, 307 (2012).

Here, Troncoso’s transfer to MHO@dicatesthat his case is moot.

Because he is no longer at MHOC, it would be impdssibr this court to

1 The First Circuit has declined to rule on thssue. SeeKuperman v.
Wrenn 645 F.3d 69, 79 (1st Cir. 2011).
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grant him “any effectual relief even if he were able to prevail on his
RLUIPA claim. Monetary damages are unavadgland any injunctive or
declaratory relief with regard to the defendantspéoged at MHOC would
have no effect on him whatsoever because he isonger incarcerated
there. Further, he has moved from a county coroaet facility to a prison
run by theMassachusetts Department of Correction (DOC). €fore, the
person or persons who make decisions regardingnmhaner in which a
DOC prisoner can observe his faith operate seprétem the decision
makers at MHOC. Because the RLUIPA claim is mabtis no longer a
“‘case” or “controversy” for purposes of Article Il

Troncoso also invokes RFRA. This statute was $¢trdewn by the
Supreme Court as unconstitutional as applied téestand subdivisions.
See City of Boerne v. Flores521 U.S. 507,532 (1997) (holding that
Congress exceeded its enforcement powers underioBed of the
Fourteenth Amendment in passing the statute). “MAJestablished the
same rule for these two limited areas [of land asa institutionalized
persons] that Congressad attempted to apply more broadly in the RFRA:
it prohibited state and local governments from plgca substantial burden
on religious exercise unless the government coudldws that it had a

compelling interest and that it had used the le@strictive means to



achieve that interest."Roman Catholic Bishop of Springfield v. City of
Springfield 724 F.3d 78, 94 (1st Cir. 2013).

B. Other Claims

Troncoso’s claims concerning access to legal materials, the
temperature of his cell, and placement in segregawithout access to
outdoor physical recreation also fail to stateamlupon which relief may
be granted. UndeRule 8(a)(2) of the Federal Rules aWiCProcedure, a
complaint must includéa short and plain statement of the claim showing
that the pleader is entitled to reliefFed. R. Civ. P. 8(a)(2).This means
that the complaint needs to provideach defendant “enough detail to
provide a defenda with fair notice of what the . . . claim is antthe
grounds upon which it rests, Silverstrand Invs. v. AMAG Pharm., Inc.
707 F.3d 95, 101 (1st Cir. 2013) (quoti@rasioHernandez v. Fortuno
Burset 640 F.3d 1, 12 (1st Cir. 2011)) (alteration ingamal), or, in other
words, the statement of the claim “must ‘at leastt forth minimal facts as
to who did what to whom, when, where, and wh@&lvi v. Knox County
470 F.3d 422, 430 (1st Cir. 2006) (quotiBducadores Puertorriquefios en
Accion v. Henandez 367 F.3d 61, 68 (1st Cir. 2004)Nthough Troncoso

identifies the gist of his claims, he does not idgnwhen the objectionable



conditions existed, how long thégsted, and how he was harmed by these
conditions.

Further, Troncoso does nollege what each defendant did to cause
or sustain such condition. The court assumes thhanhdoso brings these
claims under42 U.S.C.8§1983 which providesthat any “person,” acting
under the color of state lawho “subjects, or causes to be subjected, any
citizen of the United States or other person witthe jurisdiction thereof
to the deprivation of any rights, privileges, ornmnities secured by the
Constitution and laws, shall be liable to the pantjured.” 42 U.S.C.
81983. In other words, 8983 is the mechanism by which a prisoner (or
other litigant) can bring a claim against a persahing under color of state
law for the violation of federal Constitutional higs, including a prisoner’s
right unde the Eighth Amendment to be free from cruel andusunal
punishmen® Becausé€'[i]t is wellestablished that ‘only those individuals
who participated in the conduct that deprived thamiff of his rights can
be held liable[under 8§ 1983]" VelezRivera v. AgosteAlicea, 437 F.3d
146, 156 (1st Cir. 2006) (quotingepercRivera v. Fagundo414F.3d 124,

129 (1st Cir. 2005))Troncoso mst allege facts from which theoart can

2 A claim for a violation of First Amendment rightsay also be brought
under § 1983, but Troncoso appears to limit hisnclaoncerning his ability
to practice his faith ta claim undeRLUIPA.
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reasonably infer that a particular defendant wa®datly involved in the
alleged violation(s) of his rights under the Eighth Antement.

C. Filing of an Amended Complaint

If Troncoso wishes to pursue this actidre must file an amended
complaint that cures the pleadimgficiencies discussed abovd-urther,
the amended complaint must comply with the follogvparameters:

1 Under the Federal Rules of Civil Procedure, “[t]titde of
the complaint must name all the parties.” FedCR. P. 10(a). The claims
in a complaint mat be set forth “in numbered paragraphs, each éthas
far as practicable to a single set of circumstaricEed. R. Civ. P. 10(b).

2. As an amended complaint completely replaces the
original complaint,see Connectu LLC v. ZuckerbergP2 F.3d 82, 91 (1st
Cir. 2008),Troncosomust repeat in the amended complaint any allegation
in the original Complaint that he wishes to be paftthe operative
complaint.

3. In accordance with Rule 8(a)(2)roncosomust identify
the objectionable conduct of each defendant, prnage@&nough detail to put
each defendant on notice of the factual basikisftclaims and permitting

this wurt to reasonably infer from the allegations thia¢ defendants are



liable to hm. The factual allegations must si@ibe specific actions rather
than merely assert legal conclusions.

Further,Troncosomust take care to presehis amendecomplaint
in such a manner that it is clear what the allefptual allegations and
legal claims are againgtch individual defedant He cannot simplyefer
to the defendants collectively where it cannot basonable inferred that all
the defendants engaged in the alleged miscondBete, e.g.Atuahene v.
City of Hartford 10 Fed. Apjx 33, 34 (2d Cir. 2001) (“By lumping alhe
defendants together in each claim and providing factual basis to
distinguish their conduct, [plaintiff's complainfailed to satisfy [the]
minimum standard” of pleading under Fed. R. Civ8R).).

4. If Troncoso names more than one defendah¢, claims
against them mustatige] out of the same transaction, occurrence, or
series of transactions or occurrencasd “and any question of law or fact
common to all defendantpgnust] arise in the action.” Fed. R. Civ. P.
20(a)(2).

[11.  Motion for Appointment of Counsel

Under 28 U.S.C. 8915(e)(1), the @urt “may request an attorney to

represent any person unable to afford counsel.” LR8.C. §1915(e)(1).

However, a civil plaintiff lacks a constitutionaight to free comsel. See
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DesRosiers v. Moran949 F.2d 15, 23 (1st Cir. 1991). Nearly pllo se
parties that institute litigation are untrained the law and have no
experience in researching and preparing legal asgus Troncosomust
demonstrate that exceptional circumstances warthetappointment of
counsel. Seeid. In determiningwhetherthe appointment of counsel is
appropriate,a court must examine the total situation, focusong the
merits of the case, the complexity of the legaluess and the litigant’s
ability to represent himselfSee idat 24.

As discussed above, Troncoso has failed to statlaiem upon which
relief may be granted. In the absence of a vialdém, the courtcannot
conclude that exceptional circumstances exist thatuld justify the
appointment opro bonocounsel. The court will therefore deny the motion
without prejudice.

ORDER

For the foregoing reasons:

1 The motion for leave to procead forma pauperis Dkt #2,is
granted. No initial partial filing fee is assessetheentire$350 filing fee
shall be paid pursuant to 28 U.S.C185(b)(2). The clerk shall send a
copy of this order to the treasurer of the insidat having custody of

Troncoso.
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2. If Troncoso would like to proceewith this action, he must file
an amended complat that complies withthe parameters set forth above.
The amended complaint must be filed within 42 dayshe date of this
order (Friday, May 25, 2018). Failure to complythvihis order will result
in dismissal of the case.

3. The motion for appointmenbdf counsel, Dkt #3, is denied

without prejudice.

SO ORDERED.
/s/ Richard G. Stearns

UNITED STATES DISTRICT JUDGE
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