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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 18-10188RGS
GAETANO T. PICCADACI, JR.
V.
TOWN OF STOUGHTON and JOHN BATCHHEIER

MEMORANDUM AND ORDER ON DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

Februarylb, 200

STEARNS, D.J.

Gaetano Piccadaci, Jhrought this lawsuitn Norfolk Superior Court
againsthis former employer, the Town of Stought@&toughton) and his
guondamsupervisor, John Batcheldéprimarily for wrongful termination
Piccadaci alleges that defendamnfiscriminated againshim based on his
age, disability, racandnational origin, and gendem violation of state and
federal law. More specifically,he Complaintsets outone claim against
Batchelderindividually for harassmenand retaliation(Count VI) and six
claims against defendandsllectivelyfor violating theAge Discrimination in

Employment Act (ADEA)(Count I), the American with Disabilities Act

1 The ComplaintmisspellsBatchelder as “Batcheler.”SeeMot. to
Amend (Dkt # 26).
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(ADA) (Count Il), Title VII of the Civil Rights Act of 164 (Counts |1l and V),
Mass. Gen. Laws ch. 151 ount V), and the Family Medical Leave Act
(FMLA) (Count VII).2 Defendantgemoved the case tine federaldistrict
courtandnow move for summary judgment on all couAtsor the reasons
to be explained, defendants’ motion farmmary judgmenwill be allowed.
BACKGROUND

The facts, viewed in the light modgavorableto Piccadacias the
nonmoving partyare as follows.In 2002, Piccadacibegan workingas a
seasonatontractorplowing snow for Stoughton On November4, 2013
Stoughton hired him as a full-time truck driver and laborer for a
probationary period of one year Throughout his employmenPiccadaci
was supervised by Batchelder, the Superintendeft Stoughton’s

Department of Public Works (DPW).

2The Complaint incorrectly labels the finedunt as “Count IV.”

3 Piccadaci hasvithdrawn his ageandgender discrimination claims.
SeeOpp'n (Dkt # 25) at 6.Also, while the Complaint alleges national origin
discrimination, Piccadacioes notaddress this claim, even in passiimghis
Oppositionto Summary Judgmenfrhe courttherefore deemthe national
origin claim waived.

4 After his firstsix montson the joh Piccadaci’s probationary period
was extendedor an additional six monthsStmtof Facts (SOF]Dkt # 14),
Ex. 2at30:2-9.
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In January of 2014Batchelder questioned Piccadaci’s carpentry skills.
Piccadaci representddmself as a finish carpenter, bogeither Batchelder
nor Thomas Fitzgerald, the assistant DPW direatonsidered Piccadagi
woodworking skills to meet finish carpentry standardsThat winter,
Batchelder also question®&iccadaci'ability to drive a stick shift truckeven
though he hadh Class A CDL license Piccadaci interpreted Batchelder’s
criticisms as verbal attacks.

On August 2, 2014, Piccadazeganexperiencing stomach painisut
he continued to work On August 18, 2014, heresented tdr. Louis
Silvagnoli, Jr., who opined that he could returnwork. SOF Ex. 4 On
August 26, 2014, he soughtsecond opinionfrom Dr. Syed Imam, who
advised hiftmottoreturn to work that weekSOF, Ex. 5 Thedoctors’notes
whichwere provided td-itzgerald did not mentiomadisability orrequestn
accommodation.

During theyear, Fitzgeraldheard from several foremdhat they were
not pleased with Piccadaci's performance. Thlegracterizedhim aslazy,
unreliable and difficult to workwith. In particular,Piccadacwas criticized
for failing to respond to four out of sowertimesanding requestdat winter
Fitzgerald spoke with Batchelder abouwhe foremen’sconcernsand

recommendedthat Piccadacibe terminated. At the end ofAugust,



Batchelder informed Piccadaci that Wweuld befired. On August 27, 2014,
Michael Hartman Stoughton’'sTown Manager formally notified Piccadaci
of his terminatior®

On June4, 2015, Piccadaci filed achargewith the Massachusetts
Commission Against Discrimination (MCAD), allegirtgat Stoughton and
Batcheldethadwrongfully terminatechim. After the MCAD found a lack of
probable cause on March 31, 2017, Piccadaci iratdhis lawsuit ifNorfolk
Superior ©@urtonAugust 11, 2017Defendants then removed the césehis
courton January 31, 2018

DISCUSSION

Summary judgment is appropriate when, based upenpieadings,
affidavits, and depositions, “there is no genudigputeas to any material
fact and theanovantis entitled to judgment as a matter of law-&d.R. Civ.
P.56(a) Amaterial fact is one whbh has the “potential to affect the outcome
of the suit under applicable lawNereidaGonzalez v. Tiraddelgadq 990
F.2d 701, 703 (1st Cir. 1993For a dispute to be “genuine,” the “evidence
relevant to the issue, viewed in the light mostt#aing to the party opposing

the motion, must be sufficiently opeanded to permit a rational factfinder

SHartman'dettermorespecifically stated tha&toughton would not be
“extending] [his] temporaryappointment to theosition.” Opp™n, Ex. 9.
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to resolve the issue in favor of either sidéNatl Amusements v. Town of
Dedham 43 F.3d 731, 7/3(1st Cir. 1995) (citation omitted)‘Even in cases
where elusive concepts such as motive or intent atréssue, summary
judgment may be appropriate if the nonmoving paegts merely upon
conclusory allegabns, improbable inferences, and unsupported
speculation.”MedinaMunoz v. R.J. Reynolds Tobacco (96 F.2d 5, 8
(1st Cir. 1990).
Disability Discrimination

To make out a prima facie casedi$ability discrimination under the
ADA and MassachusetGhapter 151BPiccadaci must shothat (1) he has
a disability within the meaning of thiaw; (2) he is nonetheless able to
perform the essential functions of his job, with without reasonable
accommodation(3) he suffered an adverse employment action; a)dis
employer replaced him with a nedisabled person or otherwise sought to fill
the job. Jacques v. Cleatdp Group, Inc, 96 F.3d 506, 511 (1st Cir. 1996);

Dartt v. BrowningFerris Indus., Inc.427 Mass. 1, 3 (1998) If Piccadaci

6In construing Chapter 151B, Massachusetts counk 1o federal law
for guidance.SeeTate v. Dept of Mental Healt19 Mass. 356, 361 (1995)
(“In construing the Commonwealthemploymendiscrimination statute, we
have looked to the considerable case law applylmg dnalogous Federal
statute for guidancd.; Cox v. New Eng. Tel. & Tel. Gal14 Mass. 375, 382
(1993) (noting that the Court may look tthe ‘considerable case law
construingand applying the analogous Federal statutdor guidance”).
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succeeds in establishiregprima facie showing oflisability discrimination
the burden then shifts to defendants to articulate a legitimate
nondiscriminatoryeason for themployment action.McDonnell Douglas
Corp. v. Green411 U.S. 792, 802 (19737 rs. of Forbes Library v. Labor
Relations Commn384 Mass. 559, 36 (198)). If defendants meet this
burden,t then fallsto Piccadaci “to prove that the adverse action taken
‘because of his . . handicap, and not for the reason proffered by the
employet” Gannon v. City of Bos476 Mass. 786, 794 (201(¢gitation
omitted)

The courtwill assumeéhatPiccadachas made¢he requisitgrima facie
showing He alleges hat he suffers from irritable bowel syndrome aad
anxiety disorderbut that he imonethelesgualified to perform the essential
functions of his job astruck driver and laborerHis termination ten months
into his probationary period undoubtedly constitutes an adverse
employment action Defendants, in turrhavearticulatel a lawfulbusiness
reason forfiring Piccadaci,namely his poor work performan@nd spotty
attendance record

Piccadacicontendsthat defendants’proffered reasonis pretextual

becausehe was not formally or informally disciplined prior tothe



termination? As evidence, b points to a fellow employee, Carlos Vimes,
who similarlyrefusedto work overtime but was notterminated® He also
contends that Batchelder®jection of his August 18, 2014medical note
‘indicates a discriminatory animugttributable tohis handicap. Opp'n at
7. In this regard, b citesthe close proximityf the rejectionof his doctors’
notesto his terminatioras evidence of causation

Defendantsargue and the court agrees, thBiccadacihasfailed to
present sufficient evidence from which a reasonable factfindecould
conclude thahe wasterminated “because ofiis disability. Prior tobeing
hired, Piccadaci did not identify ardysabilities and dter he hadreviewed
the job descriptiondid not claim any employmentrestrictions. He also
never told his supervisorghat he suffeed from an anxietydisorder or

irritable bowel syndromenor did he request gnaccommodatiorfor his

7 Although Piccadaci claimgso have“never receivecany complaints
about his work performan¢eOppn at5,heconcedéd in his deposition that
Batchelder spoke with hinm January of 2014bouthis deficientcarpentry
and driving skills andn March of 2014about his failure to respond to
overtimerequests SOF, Ex. 1 at 21 117: 1120.

8 Piccadacifurther argues that overtimestreet sanding was not
required. But heacknowledgedin his deposition that[p]low time was
always mandatory” for truck drivers. SOF, Ex. 1168:14.

v



alleged disabilities While Piccadaci'slaughtek testifiedthatshe was told
by a Stoughton employee that Batchelaweruld refuse toacceptthe August
18, 204 medical noteseeOpp’n, Ex.8, Piccadaci concedes that Fitzgerald
took thenote and placed it idhis personnefile.’® He also concedes that
neither ofhisdoctors’noteseferred toanymedical conditios.

Further, he fact thatPiccadaci unlike Viveros, was terminatedfor
failing to respond to overtime calls does measonablgupportan inference
that defendants’ business reasdor his termination was pretextual.
Batchelder testified th&iccadaci was the onfyrobationaryemployee who
did not sand or answer his phone. SOF, Ex. 2 &-36 Viveiros, in contrast,
had been a fultime Stoughtonemployee for over twenty years$d. at 41:4
6. Fitzgeraldexplained in hisgdepositionthatthere was “no determination
for whether we were going to keep Mr. Viveiros gsetmanenemployee, as
opposed to Mr. PiccadatiSOF, Ex. 3 at 65:124, and that Piccadaci’s case
was judged on his own merits. Whether there mitggne beera better way

to handle Picadaci’s firing is not for the court to decid&seeMesnick v. Gen.

9 Piccadacacknowledges that he “did not inform [defendantspat a
specificdisability.” Opp’n at 4.

10 Piccadaci testified that his daughter delivered Mugust 26, 2014
doctor’s note(and not the August 18, 2014 note), SOF, Ex. 12248, but
the discrepancis immaterial.
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Elec. Co, 950 F.2d 816, 825 (1st Cir. 199 Courts may not sit as super
personnel departments, assessing the merias even the rationality of
employers nondiscriminatory business decisiof)s see also Matthews v.
Ocean Spray Cranberries, Inc426 Mass. 122, B (1997) (“If the
defendans reasons are notdiscriminatory, and ifthe piffidbes not prove
that they are pretexts, the plaingfinnot prevaif).
Race Discrimination

To make out a prima facie case o&ce discrimination under
Massachusetts law and Title VII of the Civil RighAst of 1964,Piccadaci
must show that: (1) he is a member of a protectasis¢ (2) he was qualified
for hisposition; (3)hisemployer took an adverse employment action against
him; and (4) there is evidence of a causal connecti@miween his
membership in the protected classdahe adverse employment actiofee
Bhatti v. Trs. of Boston Univ659 F.3d 64, 70 (1st Ci2011) Bulwer v.
Mount Auburn Hosp 473 Mass. 672, 68(2016) Piccadaci failon at least
the fourth element of his prima facie case.

Piccadacs claim isbased oma single incident in July of 20 l4vhen
Batchelderremarkedthat an African American worker was playing “the
black card.” SOF Y 24. Piccadaci was offendedh®/remark becausde

worker was a friend of hisand becausehe was then engaged to ablack



woman ofindian and Cape Verdealescent! Healsoargues that, as “a self
identified darkskinned, Sicilian/Italian,” he *“felt prejudiced by
[Batchelder’s] racial comments.” Opp’n at iccadacihowever offers no
evidence that defendants considered race when isgctd terminate him
The isolatedremark attributed to Batcheldes insufficient to establish a
prima faciecaseof race discriminationlet aloneto withstand summary
judgment See Lehman v. Prudential Ins. Co.Aoh, 74 F.3d 323, 329 (1st
Cir. 1996) (“Isolated, ambiguous remarks are inisight, by themselves, to
prove discriminatory intent.;)Finney v. Madico, In¢42 Mass. App. Ct. 46,
50-51 (1997) (‘[A] n isolated, ambiguous, or stray remarkinsufficient,
standing alone, to prove discriminatory employmaation’).
Harassment

Piccadacis “harassment’tlaim is, in essence, a hostile work
environment claim.To prevail on this claimPiccadacimust establish that
he worked in a environmentso hostile as tanreasonably interfere with his

ability to perform hisvork. Muzzy v. Cahillane Motors, In&434 Mass. 409,

11 The court assumes, without deciding, that “BlackAsgociation,”
Opp'n at 9, is a valid claim under state and fedna. Cf. Flagg v. AliMed,
Inc., 466 Mass. 23, 372013)(“[W] e hold that associational discrimination
based on handicap is prohibited unfldass. Gen. Laws ch. 1518]4(16)");
Barrett v. Whirlpool Corp,. 556 F.3d 502, 511 (6th Cir. 2009)Title VII
forbids discrimination on the basis of associatieith or advocacy for a
protected party).
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411 (2001). Thehostile conduct alleged mushave beensevere and
pervasive andwould have beemerceived as such by a reasonable person.
Sahir v. Suffolk Cnty. Sheriff's Dep@7 Mass. App. Ct. 596, 603 (2006).

Piccadaci alleges that Batchelder harassed himdagehis“fiancé’s
race and national origin, [his] age, gender andiandicap.®? Compl. 1 68.
Piccadacialludes to*“a pattern ofharassmert based onBatcheldeks
questioning of his carpentry and driving skilks well as Batchelder’s calling
him and another employee “asshole©Opp’n at8. Evenacceptingthese
allegationsas true,they do notamount toan environment‘pervaded by
harassment or abuseCuddyer v. Stop &Shop Supermarket,d34 Mass.
521, 532 (2001) quoting CollegeTown, Div. of Interco, Inc. V.
Massachusetts Comm™n Against Discriminatid@ OMass. 156, 162 (1987)
see also Harris v. Forklift Sys., Ing. 510 U.S. 17, 2X1993) (“[M] ere
utterance of an. . . epithet which engenders offensive feelings im]a
employeé does not sufficiently affect the conditions of emyhent to
implicate TitleVIl.”) (alteration in original and citation omitted).
Retaliation

To make out a prima facie case of retaliation undassachusetts law,

Piccadacimust show that(l) he engaged in a protected activity; (2) he

12 Batchelder testified that he never met Piccaddiaiiscé. SOF $8.
11



suffered a materially adverse action; and (3) theease action was causally
linked to his protected activityMole v. Univ. of Massachuse}t442 Mass.
582, 591592 (2004). Piccadacstumbleshereover the first element of his
prima facie casbecausdne does noidentify aprotected activity.

While the protected activitglement may be satisfied layplaintiff's
oppositionto what is reasonably perceived as a discriminaemnployment
practice the most thatPiccadaci allegess that Batchelderwould not
personallyaccept his doctor’s note. Even if the tenderingha notecould
beconsideedapetitioningactivity of ome sortthe medical note in question
flagged no issue that mightconceivably have incited an urge for
discriminatory retaliation. It did not mention Badaci’s disabilitynor did
it request araccommodation SeeRitchie v. Dept Of State Polic60 Mass.
App. Ct. 655, 68-665 (2004)(providing examples of protected activities).
Piccadaci’s retaliatioclaim, therefore, fails as a matter of law.

Wrongful Termination

Piccadaci alleges that “Stoughton wrongfully teratied[him] by not
allowing him to present a disability note and by denying huse of
sick/vacation time or theFamily Medical Leave Actor equivalent
Massachusetts law.” Compl. § 7lhe FMLA entitlesan eligible employee to

twelve work weeks of leave that may be taken intetemitly for “a serious
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health condition.” 29 U.S.C. 82612(a)(1)(D) To establish entitlement,
Piccadacmust demonstrate by a preponderance of the evidérate (1) he
was an “égible employee”; (2)Stoughtonis a “covered employer”; (3he
gave adequate notice of his request for the pretklgave; and (4) the leave
was necessitated by reasons covered byRM&A. Furtado v. Standard
Parking Corp, 820 F. Supp. 2d 261, 28@. Mass. 2011) Even assuming
thathe was an eligible employee, Piccadaci did notfg@toughtonof any
requestfor an FMLAleave hence his prima facie casellapses
ORDER

For the foregoing reasondefendantsmotion for summary judgment
IS ALLOWED. The Clerk will enter judgment fodefendantsand close the
case.

SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE
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