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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHU SETTS

PAMELA TAGLIERI EVER TON,

Civil Action No.
18-10264FDS

Plaintiff,
V.

HSBC BANK USA, N.A., and
OCWEN LOAN SERVICING LLC,

— e L - N N -

Defendans.

MEMORANDUM AND ORDER ON DEFENDANTS’ MOTION TO DISMISS

SAYLOR, J.

This is an action arising out of an attempted mortdageelosure.Plaintiff Pamela
Taglieri Evertorfiled this suit againsher mortgage lendedefendantHSBC BankUSA, N.A,
and its mortgage servicer, defendant Ocwen Loan Senliti@g Evertondefaultedon her
mortgage in 20090cwen allegedly offered harprivate loan modification, which she accepted.
Theamendedomplaint allegethatOcwen renegeon its initial offerand coerced her into
accepting a second loan modification. Eves@sunable to keep up witlhé¢ increased
mortgage payments and Ocwen, on behalf of HSBC, initiated forecloBneeamended
complaintassertshree clams: (1) violation of Mass. Gen. Laws ch. 93, 88 49 by HSBC, (2)
violation of Mass. Gen. Laws ch. 93 HSBC andOcwen and (3)failure to satisfy the
provisions of Mass. Gen. Laws ch. 244, § 33BHSBC

HSBC andOcwenhave moved to dismiss all threeunts of the amended complaint.
Specifically, HSBC andOcwencontend that Counts One and Two should be dismissed because

they are barred by the relevant statutes of limitateordsthe statute of fraud3hey further
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contend that Count Three should be dismissed for failure to state a claim upon wafdareli
be granted.

For the following reasons, the motiaiil be granted.

Background

Unless otherwise noted, the following facts are drawn fronaithendectomplaint,
documents referred to in teenendedomplaint, and accompanying exhibits.

A. Factual Background

Pamela Taglieri Evertoresides at 13 Bruno Street, Revere, Massachugéisend.
Compl.1 5). The deed to the profyecovers two parcels of landld. 7). One parcel is
registered with th&lassachusettisand Court, and the other is recorded in the Suffolk County
Registry of Deeds.Id. 7).

On April 5, 2006, Evertoand three of her family members executed a noteyeartteda
mortgage orthe propertyto the original lender, Delta Funding Corporation, in the amount of
$280,011.94. 1¢. 115-6). Delta subsequently assigned the mortgage to HSRICY 8). At all
relevanttimes Ocwenhas serviced the mortgage for HSB@I. {{9). The mortgage and the
subsequent assignment were both recorded in the Regif2seds and registered with thand
Court. (d. 117-8).

In 2009, Everton defaulted on the mortgadgd. 1 10. OnAugust 11, 2009, Everton
received a loan modificatiorffer from Ocwenthat would reducer principal balance to
$77,494.26, and the interest rate to 3.9&%0the next five years, after which the rateuld be
calculated according to the terms of the original logah. 1 12; Ex. ). It appears that the
amount of the principal balance set forth in the offas a mistaken light of the huge
discrepancy betwedhat amount and thdenexistingactual balance.

In order to take advantage of” Ocwen’s loamodification offer, Everton was required to
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make arinitial payment of $662.31 and return the signed loaificationagreemento Ocwen
by August 31, 2009.1d. 1 13; Ex. 1). Evertoimely made the required payment and returned
the signed agreement to accept the offed. [ 14; Ex. 2).

On Septembefl4, 2009, Ocwen called Everton and told her that it had sent her a new
loan-modification agreement that increased her principal balance to $279,759.68rand
monthly payment from $662.31 to $1,417.88l. { 15; Ex. 3).After Everton stated that she did
not want to accept the modification, Ocwen “warned her that if she did not accept théarew of
her mortgage would be declared in default” and “Ocwen would then initiate foreciufsine
home.” (d. 1116-17. Feeling “intimidated and threatened,” Everton “capitulated” and signed
the new loarmodificationagreement. Id. 117-18; Ex. 3).

Everton continues to receive monthly mortgage statements from Ocwen reftheting
increased balance under the September 2009 modification agreeldefitl9). At some point,
Ocwen initiated foreclosure proceedings on behalf of HSBd.{(22).

The foreclosure was scheduled for January 31, 20di81 25; Ex. 5). However,

Everton obtained a preliminary injunction in Suffolk Superior Court restraining theldsuee
prior to the removal of this case to federal codid. 71 2627).

B. Procedural Background

Everton filed suit in state court on January 19, 20M8BC and Ocwenremovedhe
proceeding to federabart on February 9, 2018.

HSBC and Ocwehavemoved to dismiss the complaiiotr failure to state a claim upon
which relief can be granted

. Legal Standard

On a motion to dismiss, the court “must assume the truth of aHphezlti[ed] facts and

give . . . plaintiff the benefit of all reasonable ireces therefrom.’Ruiz v. Bally Total Fitness
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Holding Corp, 496 F.3d 1, 5 (1st Cir. 2007) (citilpgan v. Meninol75 F.3d 75, 77 (1st Cir.
1999)). To survive a motion to dismiss, the complaint must state a claim that is planstble
face. Bell Af. Corp. v. Twombly550 U.S. 544, 570 (2007). In other words, the “[flactual
allegations must be enough to raise a right to relief above the speculative levelhe . on t
assumption that all the allegations in the complaint are true (even if doubfgt).” Id. at 555
(citations omitted). “The plausibility standard is not akin to a ‘probabilityiremuent,” but it
asks for more than a sheer possibility that a defendant has acted unlawhslheroft v. Igbal
556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 556). Dismissal is appropriate if the
complaint fails to set forth “factual allegations, either direct or inferentigdeotisig each
material element necessary to sustain recovery under some actionable legdl @agfiardi v.
Sdlivan, 513 F.3d 301, 305 (1st Cir. 2008) (quotgntro Medico del Turabo, Inc. v. Feliciano

de Melecig406 F.3d 1, 6 (1st Cir. 2005)).

1. Analysis

Defendants have moved to dismiss all three counts of the amended contiaint.
contend that Counts One and Two should be dismissed because they are barred by the relevant
statutes of limitationand statute of frawed Theyfurther contend that Count Three should be
dismissed for failure to state a clabbacausé1SBC complied with the provisions of Mass. Gen.
Laws ch. 244, 85B.

Plaintiff contends that the limitations persfbr Counts One and Two have not expired
because defendants continue to send mortgage statements alldgadly incorrecamount
due, renderingach new statemeatnew violation ofie Massachusetts Debt Collection
Practices Act. She further contends the statute of frauds is inapplicablegb®cawen’s August
2009loanrmodificationoffer was capable of being accepted by her performakt®lly, with

respect to Count Three, she disputes that defendants satisfied the requirerteri2zd4f 8 35B.
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A. Counts One and Two

1. Statute of Limitations

CountsOneand Two allegelaims undeithe Massachusetts Fair Debt Collection
Practices ActMass. Gen. Laws ch. 93, 88 49 and 12, lsiads.Gen. Laws ch. 93A,
respectively The limitations period for claims arising under Maggisetts consumer protection
lawsis four years. Mass. Gen. Laws ch. 260, § SAch claims accru&vhen plaintiff knows
or reasonably should have known of the harm attributable to defendant’s corféatetrson-
Leich Co., Inc. v. Massachuseltisin. Wholesale Elec. C8840 F.2d 985, 994 (1st Cir. 1988).

Plaintiff hereshould have been on notice that she was harmed by deferalbagstly
unfair and deceptive practices later tharBeptember 2009. By that point, even accepting her
version of events as tru@cwenhadrepudiated the August 2009 loan modification offer and she
had beerallegedlycoerced into signing a neewanmodificationagreement with lesiavorable
terms The amended complaint does not allege that she learnatkanfacts after September
2009 that woulddll the limitationsperiod.

Plaintiff's reliance on acontinuing violation” theoryd triggera new accrual date for the
statute of limitations is misplace@&ome courts have applied the docttim¢oll the limitations
period for consumeprotectionclaims where there is a pattern of wrongful conduavhen each
separate collection lettemay beconsidered a discrete act constituting a separate violation of the
FDCPA McDermott v. Marcus, Errico, Emmer & Brooks, P.€11 F. Supp. 2d 1, 46 (D. Mass.
2012),amended in part969 F. Supp. 2d 74 (D. Mass. 20187¥,d in part rev'd in part and
remanded 775 F.3d 109 (1st Cir. 2014hternal citation omitted)see, e.g.Devlin v. Law
Offices Howard Lee Schiff, P,2012 WL 4469139, at *7 (D. Mass. Sept. 25, 208pard v.
LVNV Funding, LLC2011 U.S. Dist. LEXIS 111330, at *5 (D. Mass. Sep. 27, 2011)

(“Typically, a continuing violation theory applies where a debt collection suit wasitated

5



but the debt collector engaged in a series of harassing communicationsapplying the
doctrine, however, it is said that “counaist be careful to differentiate betwdenlawful] acts
and the ongoing injuries which are the natural, if bitter, fruit of such a@#idert v. City of
Cambridge 932 F.2d 51, 58 (1st Cir. 1991)A tlefendant's subsequent act only renews the
statute of limitations a® time-barred claims if that act is itself unlawfulMonteferrante v.
Williams-Sonoma, In¢.241 F. Supp. 3d 264, 272 (D. Mass. 20i)ng Centro Medico del
Turabo, Inc. v. Feliciano de Mele¢id06 F.3d 1, 7 (1st Cir. 2005)

While “each new communication from a debt collector is viewed as a separate violation
and a new statute of limitations period accfydes . if the new communication concerns an old
claim, the new communication is subject to the statute of lirrtatperiod for the oldlaim.”
Simard v. LVNV Funding, LLQ011 WL 4543956, at *5 (D. Mass. Sept. 28, 20Blaintiff
characterizethe continued mortgage statements she received from defendants as “new claims
related to misrepresentation of the amounts d@el’s SurReply to Mot. to Dismiss at-®).
Under plaintiff's theory, each mortgage statement containing the disputegoptibalance
“constituted a new violation” because it was “incorrect correspondence‘ptioaide[d]
misleading information.” If. at 5). Tha theory, howeveris misplaced The mortgage
statements containingeldisputed principal balance were new commations concerning an
old claim—that is,the September 2009 loan modificationet new claim®r separate
violations. See #nard, 2011 WL 4543956, at *5The mortgage statements wéoagoing
injuries which [werelhe natural, if bitter, fruit” oeinallegedlyunlawful act, the September
2009 repudiation, natiscrete actghat areghemselvesinlawful. See Mnteferrante 241 F.

Supp. 3d at 27X5ilbert, 932 F.2d at 58.

Becauselaintiff's claim accrued in September 2008en she was notifieaf Ocwen’s



repudiation of the August 2009 modification offer, the fgaar limitations period expired well
before shdiled her complaint ir2018. Accordingly, Counts One and Two will be dismiszed
barred by the statute of limitatians

2. Statute of Frauds

Because the Court finds Counts One and Two to be barred by the statute of limitations
is not necessary to reach the issue of whetlgeAtlgust 2009 loan modification agreement falls
within the statute of frauds

B. Count Three

Count Three alleges thtite foreclosure is prohibitdaecause oHSBC's failure to
comply with the provisions of Mass. Gen. Laws ch. 244, § 35B. Defendants cet8&aidid
comply with the required formalities ahdve accordingly moved to dismiss Count Three for
failure to state a claim.

Mass. Gen. Laws ch. 244, § 35B(f) provides: “Prior to publishing a notice of a
foreclosure sale, as required by section 14, the creditor, or if the creditor inatata person,
an officer or duly authorized agent of the creditor, shall certify complianbethvg section in an
affidavit based upon a review of the creditor's business recotdascreditor, or an officer or
duly authorized agent of the creditor, shall record this affidavit with the rnggistieeds for the
county or district where the land lies.” This provisitas been read together with Mass. Gen.
Laws ch. 188, 84recording requirements for deeds)d Mass. Gen. Laws ch. 188, §(32he
law relative to the acknowledgment and recording of deeds shall apply to letéticro¢y for
the conveyance of real estatad)requirethatthe 8 35B affiant, ifacting under @ower of
attorney, also record that power of attorney in the coRegistry of DeedsSee, e.gWeiner v.
Rushmore Loan Mgmt. Servs., LIZD18 WL 3912361, at *3—4 (D. Mass. Aug. 15, 2023)idi

v. Residential Credit Sols., InA89 F. Supp. 3d 193, 200-01 (D. Mass. 2016).
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Theamended complaindentifies two infirmities with the affidavit filed in this case, the
allegedeffect of which is tcstrip Ocwen of standing to foreclose on the priypeFirst, plaintiff
points toOcweris failure to register the reggite power of attorney in the Land Court, in
addition to recording it in thRegistry of Deeds Second, with respect to the power of attorney
that was recorded in tieegistry of Deedsplaintiff objects to its “generic” naturbgcausehe
document gives a power of attorneyQowen as an entityinstead othe specific employee of
Ocwen, Shandra Liddell, who served as the compan§&sBgaffiant. The Court is not
persuaded that either of these alleged defects, if they are in fact defednipoefendants
from foreclosing on plaintiff'roperty.

Plaintiff’s first claimarises oubf the unique characterissiof the propertyn this case
which is both recorded and registelstausehe deed covers two parcels. The question is
whether HSBC's failure teegister gpower of attorney itheLand Court, in addition to the
power of attorney itecordedn theRegistry of Deeds, renders any foostire orplaintiff's
property a violation of the requirements d3%B. Defendants contertthatthe statute is
intended to protect innocent third-party purchasers, not a mortgagor quleinéff. They
further contendhatthe power of attorneyecordel in theRegistry of Deedfor the county where
the land liesaccomplishes that ggalndthereforesatisfies the statutby providing sufficient
notice to third partiesPlaintiff insiststhatthe purpose of the statute is consumer protection, not
the protection of third parties, atitereforethefailure to registea power of attorney in the Land
Courtis fatal.

The issue, however, is not the purpose of the statute, lagtitsllanguage.In
Massachusetts, “[i]t is a canon of statutory construction that statutory gnghauld be given

effect consistent with its plain meaning and in light of the aim of the Legislatlegsuo do so



would achieve an illogical result.Commonwealth v. Parem65 Mass. 395, 409 (2013)
(quotingWelch v. Sudbury Youth Soccer Ass'n,, 1463 Mass. 352, 354-55 (2009Here, the
statute itselfpassed by a legislature fully aware of the existence of registered land in
Massachusettsgqures onlya recording in the Registry of Deeds, adiling with the Land
Court. And to the extent the purpose of the statutory scheme is taken into accountyibere is
obvious reason whthe Courtshould add new formaliyy by imposinga dualrequirement of
recording and registratipmvhere declining to do so would rexthieve an illogical result

The purpose of the land registration system is to “provide a means by whioh Haite] t
may be made certain and indefeasiblB&acy v. Berberianl82Mass.514, 519 (1962). The
Land Courtis a court of record with exclusive jurisdiction over complaints affecting title to
registered land. Mass. Gen. Laws ch. 185, 8§ 1. The governor appoints the Lamécoder.
Mass. Gen. Laws ch. 185, § Registersof Deeds in each county act as assistant recorders who,
under the supervision of the Land Court recorder, “have the same authority as the tecorde
make memoranda affecting the title of such land, and to enter and issue nevatestdf title,
and to affix the seal of the court to such certificates and duplicate certitddits.” Mass.
Gen. Laws ch. 185, § 16ee alsAMENDLER, MASSACHUSETTSCONVEYANCERS HANDBOOK
WITH FORMS 8 8:3 (4th ed.) (“[E]ach registry of deeds has a ‘registered land departmenrg,’
accurately called a registry district, and under M.G.L.A. c. 185, § 10, eacteredideeds is an
assistant recorder of thend court charged with maintenance of a separate set of record books
in which certifiates of title arentered . . 7).

As the supervisory authority ftine county registries, the Land Court issues guidelines
“to offer a consistent, reliable set of requirements across the Commorisveadiistered

districts.” COMMONWEALTH OF MASSACHUSETTS LAND COURT GUIDELINES ONREGISTERED



LAND, “Introduction” (Feb. 27, 2009). THeand Courtrevised those guidelines in 2009 in light
of the wave of the “recent increase in foreclosures,” in order to “eliminate the mdéaip
cases with the court unless such filings were absolutely necessary[U]nder the revised
Guidelines,” the Land Coudnticipated that “more decisions [would] be made at the registry
district level, with the revised guidelines themselves affgrdunfficient guidance to the decision
makers.” Id.

In light of those statementnd the statutory relationship between the Land Court and the
Registry of Deedghe Court is not inclined to read a dual registration and recording requirement
into 8 35B. Again, the statuexplicitly requires recording with thRegistry of Deeds the
county where the land lies, and is silent on the issue of Land (@gistration. Defendants’
power of attorney was recorded by an assistant recorder of the Land Court videemagsven
sufficient guidancéy theLand Court and has much teame authontas the Land Court
recorder.SeeMass. Gen. Laws ch. 185, §;10\ND COURT GUIDELINES ONREGISTEREDLAND,
“Introduction.” The power of attorney that wascorded with the Registry of Deeds complied
with the plain language of the statute and “provide[djeans by which title fplaintiff's] land
may ke made certain and indefeasiblegnsistent with the purpose of the statutory schefee
Deacy 182 Mass. at 519The Court therefore cannot stinat giving effect to the plain language
of the statute has “achigdg an illogical result,”or thatit was “absolutely necessary” for
defendants to also register the power of attorney with the Land CGRee€Commonwealth465
Mass.at 409; lAND COURT GUIDELINES ONREGISTEREDLAND, “Introduction.” In short, the
Court finds defendants complied with the requirements of § 35B.

Even if the Court were to finthatthe statute requiredefendantso register gowerof

attorney with the_and Courtjt is not persuaded that the remedy plaintiff seefs}—
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declaratory judgment that tlge35B Affidavit is defective and that BB is not entitled to
foreclosé—is appropriate. In analogous cases where courtssrigtrict have been asked to
hold that an error in a mortgage assignment stripped the servicer of standingltséqiteey
have declined to do so whetee defect in question was merelyserivener’s error,” and there
wasevidence thassignment was otherwise validhat is, the servicer was operating under an
effective power of attorneySeeWeiner v. Rushmore Loan Mgmt. Servs., | 2@18 WL
3912361, at 3-4 (D. Mass. Aug. 15, 2018) (upholding foreclosure sale despite mortgage
assignmat that referedto a power of attorney recorded in a different county registry of deeds
because of evidence that there was a valid power of attorney recorded in theregisagt of
deeds at the time tt&35B affidavits were signed and recordedipckedile v. U.S. Bank Tr.,
N.A, 189 F. Supp. 3d 312, 315 (D. Mass. 2016) (upholftireclosure sale despiteortgage
assignment thaeferred tocan expired power of attorney because of evidéineeervicer was
operating under a valid power of attorney, “albeit not the one that was referenbed i
assignment document{citing Culhane v. Aurora Loan Servs. of Nebrgsk@8 F.3d 282, 291
(1st Cir. 2013)).Here, wherehere isevidence that Ocwen was operating under an effective
power of attorney at thentie Liddell certified compliance witg 35B,thefailure to register an
additional power of attorney in the Land Court should not strip defendants of standing to
foreclose

With respect to the secomadlegeddefect the Court does not find any infirmityyuch
less one that would void the foreclosureaiiiff objects to the fact that thecordedoower of
attorney defendants have producetheneric” to Ocwen, and not specific to the Ocwen
employee, Shandra Liddell, who served as the comparg88&fiant Defendants counter that

“a corporation can only act through its employees,” and proffer that “[a]s iDeWentract
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Mortgage Coordinator, Ms. Liddell was the individual identified by the comfmanertify that
Defendants ha[d¢omplied with [§ 35B] (Defs.” Mot. to Dismiss at 1-12).

It istrue, of course, that a corporation can only act through its employees and agents.
Peterborough Oil Co. v. Great Am. Ins. C897 F. Supp. 2d 230, 238 (D. Mass. 200%)e
Lernout & Hauspie Sec. Litig230 F. Supp. 2d 152, 172 (D. Mass. 2002) (quddnez Equity
Investors, L.P. v. Toronto—Dominion Ba@60 F.3d 87, 101 (2d Cir. 2001)). The text of the
power of attorney itselfontemplateshat obvious fact, appointing Ocwen as HSBC'’s “true and
lawful attorney-in-fact,” in the singular, and then switching to the plural to provide that “said
attorneysin-fact,and each of theyrare hereby authorized, and empowered, as follows . . .
(Ex. A toDefs.” Mot. to Dismisy (emphasis added Indeed, the documeitself is signed by
Susie May, Vice President of HSBC, as an officer acting on behalf of a cavporédl.). The
language of the statute also contemplates such practicalities of doing busioegling that the
affidavit shall be completed by “theedlitar, or if the creditor is not a natural person, an officer
or duly authorized agent of the creditbrMass. Gen. Laws ch. 248 ,35B (emphasis added).

In Conrad v. Caliber Home Loans, In@017 WL 1496922, at *4 (D. Mass. Apr. 25,
2017),reconsideration denie@017 WL 2312686 (D. Mass. May 26, 2017 tburt approved
of a similar “Limited Powers of Attorneydocument authorizing theortgage servicer to
complete the require@l 35B affidavit. In Conradand in this case, the serviceds, entities, were
granted power of attorney, but both affidavits were subsequently completsapbyyeesf that
entity, without separately egeted powers of attorney in teenployeés name.See2017 WL
1496922, at *4.

Accordingly, the Court finds the power of attorney appointing Ocwen as HSBC'’s

attorneyin-fact was sufficient to authorize Liddell to complete the requer88B affidavit, and
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thereforethat the second infirmity identified by plaintiff also fails to void the foreclesate.
V. Conclusion

For the foregoing reasons, defendants’ motion to dismiss is GRANTED.

So Ordered.
[s/_E. Dennis Saylor
F. Dennis Saylor, IV
Dated: October 17, 2018 United States District Judge
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