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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DANELL TOMASELLA, on behalf of herseli

and allothers similarly situated
Plaintiff, Civil Action No. 18€v-10360ADB
V. Related Cases:

Civil Action No. 18ev-10269ADB
Civil Action No. 18v-10359ADB

THE HERSHEY COMPANY a Delaware
corporation, andHERSHEYCHOCOLATE &
CONFECTIONERY CORPORATIONa
Delawarecorporation,

* ok ok ok ok ok ok kK K F

Defendant.

MEMORANDUM AND ORDER ON MOTION TO DISMISS

BURROUGHS, D.J.

In this putative class action, Plaintiff Danell Tomasella filed suit against Derfénithe
Hershey Company artdersheyChocolate & Confectionery Corporaticio@ether;'Hershey)
alleginga violation of Mass. Gen. Laws ch. 93A (“Chapter 93&punt Onepnd a claim for
unjust enrichment (Count Two) basediershey’sailure to disclos®n its product packaging
that its chocolate products likely contain cocoa beans fabyetild and slave labor.SeeECF
No. 1 (hereinafter “Complaint” or “Compl.”)j. Currently before the Court lBershey’smotion
to dismiss Plaintiff's claims pursuatat Federal Rule of Civil Procedure 12(b)(6). [ECF No. 20].

It is beyond disputthatthe use othild andslave laboin the production of cocoa in
Cote divoire (also known as the Ivory Coagt)widespreadreprehensible, and tragic.
Moreover, {t]he fact that major international corporations source ingredients for their fgoduc

from supply chains involving slavery and the worst forms of child labor raisesicagmiéthical

1 Unless otherwise indicated, ECF citations refer to the electronic docketriasElla v. The
Hershey Company, 18v-10360ADB (D. Mass.).

Dockets.Justia.com


https://dockets.justia.com/docket/massachusetts/madce/1:2018cv10360/196304/
https://docs.justia.com/cases/federal/district-courts/massachusetts/madce/1:2018cv10360/196304/34/
https://dockets.justia.com/

Case 1:18-cv-10360-ADB Document 34 Filed 01/30/19 Page 2 of 15

guestions. McCoy v.HersheWJSA, Inc, 173 F. Supp. 3d 954, 956 (N.D. Cal. 20H8{d, 730

F. App’x 462 (9th Cir. 2018)The question before the Court, howevisrywhethemHersheyis
liable undeiMassachusetts lafor failing to discloseéhe labor practicesf its suppliers on its
product packaging at the point of sale. For the reasons stated below, the Court ffilhds riod,
andHershey’smotion to dismiss iISRANTED.
l. BACKGROUND

Plaintiffs Complaint alleges the following relevant facts, which ther€Caccepts as true
for purposes of this motiorkHersheyis one of the largest and most profitati®colate
manufacturers in the United States. Compl. fi8rsheymarkets and distributes chocolate
productsthatare made with cocoa beans sourced from West AfnctudingHershey’s Bars,
Hershey’s KisseRReese’s, KitKat, Rolo, Heath, Skor, Special Dark, Krackel, Milk Duds,
Whoppers, Mr. Goodbar, Almond Joy, Mounds, 5th Avenue, Symphony, Take5,
Whatchamacallityork Peppermint Patty, seasonal confectionary, and Hershey’s baking bars,
syrups, and spread$d. Some of the cocoa beans that Herssmyrces from West Africa come
from Cote d’lvoire wherechildren and forced labers engage in dangerous tasWsle
harvesting cocoa, including burning and clearing fields with machetes,rppaasticides, using
sharp tools to break open cocoa pods, and carrying heavy loads of cocoa pods anttwater.
111-2, 4-7. Some children become larerafter being sold by their parents to traffickers,
while others are kidnapped and then sotd conditions of bonded labotd. { 7. The children
who labor on cocoa farms in Cote d’lvoire are frequently not paid for their work, forcedko wor
long hours held against their will on isolated farnasd punished by their gatoyers with

physical abuseld.
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The abuses suffered by children and forced laborers in Cote d’areirgelt
documented, andersheyhas acknowledged that it sources cocoa in areas where such practices
occur. Id. 117-9, 21, 23-451n 2001,Hersheyand other chocolate manufactursigned the
Protocol for the Growing and Processing of Cocoa Beans and Their DerivativetRiaduc
Manner that Complies with ILO Convention 182 Concerning the Prohibition and Immediate
Action for the Elimination of the Worst Forms of Child Labor (“Harkin-Engel Pitdc Id.
1 29. The Harkin-Engel Protocol sought to develop and implement a public certification
program to eliminate the worst forms of child labor in the growing of cocoa beans &nd the
derivative products by July 1, 2005, but to détetsheyandthe othersignatores have not yet
established this systentd. 129, 31-33.

Hersheydoes not disclose any information about the child and slave labor practitses
supply chain on its chocolate product packaging at the point oflsalgf 50, 52 Plaintiff,
who purchasedHershey’schocolate products, including Hershey Kisses, Heath Bar, Skor,
Hershey Bar with AlImonds, and Milk Dudspm various retail stores includir@Vs, Stop &
Shop, Target, and Walmart in Buzzards Bay and Plymouth, Massachusetts from 2014 through
the presentclaims that she and other consumers would not have purchased or paid as much for
Hershey’'sproducts had it disclosed the truth about the child and slave lai®supply chain.
Id. 11112, 15, 89 The Complaint alleges theershey’somissions are deceptive and unfair
under Chapter 93A, and thidersheyhas been unjustly enriched by its condudt.185-86,

92.

2 Thepackaging foHershey’'sDagoba and Scharffen Bergenoductseferences the Rainforest
Alliance Certification or statethat Rainforest Alliance Certified farmigromote the rights and
well-being of workers.” Compl. I 51Rainforest Alliance is a certification that does not permit
child or slavelabor, andPlaintiff has excludedagoba and Scharffen Berger products from the
Hersheychocolate products that are the subject of this lawgdlit.
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Plaintiff filed this lawsuit on February 26, 2018, seeking to represent herselfl atider
consumers who purchaskl@érshey’schocolatgoroducts in Massachusetts in the last four years.
See generallgompl. Plaintiff also filed substantially similar actions agaiNsistlé USA, Ingc.

Mars, Inc, andMars Chocolate North America LLSeeTomasella v. Nestlé USA, Incl8-

cv-10269ADB (D. Mass.)(hereinafter “Nestléction”), ECF No. 1; Tomasella Wars, Irc.,

18-cv-10359ADB (D. Mass.)(hereinafter “MardAction”), ECF No. 1]. On April 19, 2018,
Defendants in all three cases filed motions to dism{iEEF No. 2Q NestléAction, ECF No. 19;
MarsAction, ECF No. 1§. On June 14, 2018, Plaintiff filed her oppositions sfdhdants’
motions. [ECF No. 2NestléAction, ECF No. 22Mars Action, ECF No. 21]. On July 13,
2018, Defendants iméMars Action and theNestléActionfiled their reply briefsand on July
17, 2018, Defendants in the instaatian filed their reply brief [ECF No. 27 NestléAction,
ECF No. 26; Mars Action, ECF No. 25Dn July 23, 2018Plaintiff filed a sureply briefin all
three cases|[ECF No0.30; NestléAction, ECF No. 29Mars Action, ECF No. 28].
. STANDARD OF REVIEW

On a motion to dismiss for failure to state a claim, the Court accepts as true-all well
pleaded facts in theomplaint and draws all reasonable inferences in the light most favorable to

the plaintiff. United States ex rel. Hutcheson v. Blackstbtesl., Irc., 647 F.3d 377, 383 (1st

Cir. 2011). While detailed factual allegations are not required, the complaint must set forth

“more than labels and conclusions,” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007), and

it must contain “factual allegationstleer direct or inferential, respecting each material element

necessary to sustain recovery under some actionable legal th&agliardi v. Sullivan513

F.3d 301, 305 (1st Cir. 2008) (quotation maaksl citations omitted)The facts alleged, taken

together, must “state a claim to relief that is plausible on its fa8eG. ex rel. Maddox v.
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Elsevier, Inc. 732 F.3d 77, 80 (1st Cir. 2013) (quoting Twombly, 550 U.S. at 5Akldim is
facially plausible if supported bydctual content that allowsdlcourt to draw the reasonable

inference that the defendant is liable for the misconduct allfégeltiredge v. Town of

Falmouth 662 F.3d 100, 104 (1st Cir. 2011) (quoting Ashcroft v. Igbal, 556 U.S. 662, 678

(2009)).
When assessing the sufficiency of a complaint, the Court first “sepataee[s
complaint’s factual allegations (which must be accepted as true) from its somydegal

allegations (which need not be credited).” Maddox, 732 F.3d at 80 (qibiradesCruz v.

Univ. of P.R., 676 F.3d 220, 224 (1st Cir. 201ext, the Court “determine[s] whether the
remaining factual content allows a ‘reasonable inference that the defendpieisdr the
misconduct alleged.”1d. (quotingMoralesCruz 676 F.3d at 224). “[T]he court may not
disregard properly pled factual allegations, ‘even if it strikes a savvy jhdgjadtual proobf

those facts is improbablé.’OcasieHernandez v. FortuiiBurset 640 F.3d 1, 12 (1st Cir. 2011)

(quoting_Twombly, 550 U.S. at 556j[W]here the wellpleaded facts do not permit the court to
infer more than the mere possibility of misconduct,” however, a claim may bessksimgbal,
556 U.S. at 679.
1. DISCUSSION

A. Mass. Gen. Lawsch. 93A Claim

Hersheyseeksdismissal of Plaintiff’'s Chapter 93A clainBection 2(a) oMassachusetts
General Laws Chapt®3A prohibits “[u]nfair methods of competition and unfair or deceptive
acts or practices in the conduct of any trade or commeMass. &n. Laws ch93A, § Za).
Although there is ngtatic definition omprecise test for determining whether conduct is unfair or

deceptive, “Massachusetts courts have laid out a number of helpful guidepostsahriiarw.
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Specialized Loan Servicing, LLG4 F. Supp. 3d 149, 154 (D. Mass. 2014). “Under Chapter

93A, an act or practice is deceptive ‘if it possesses a tendency to deceive’iaoolfid
reasonably be found to have caused a person to act differently from the way h¢ [or she

otherwise would have acted.” WalshhelTech Sys., In¢821 F.3d 155, 160 (1st Cir. 2016)

(quoting_Aspinall v. Philip Morris Cos., 813 N.E.2d 476, 486—-87 (Mass. 20JA)n act or

practice is unfair if it falls ‘within at least the penumbra of some comlanstatutory, or other
establified concept of unfairness’; ‘is immoral, unethical, oppressive, or unscrupulous’; and

‘causes sbistantial injury to consumers,” and the “conduct must generally be of an egregious,

non-negligent nature.Walsh 821 F.3d at 160 (quoting PMP_AssocsGlobe Newspaper Co.
321 N.E.2d 915, 917 (Mass. 1975)Chapter 93A liability is decided cad®-case, and
Massachusetts courts have consistently emphasized thspidftic nature of the inquiry.’

Arthur D. Little, Inc. v. Dooyang Corp., 147 F.3d 47, 55 (1st Cir. 1998) (citation omitted).

“Although whether a particular set of acts, in their factual setting,farwor deceptive is a
guestion of fact, the boundaries of what may qualify for consideration as a [ 9&dter

violation is a question daw.” Id. at 54 (quoting Ahern v. Scholz, 85 F.3d 774, 797 (1st Cir.

1996)).

Hersheyargues thathe Court should dismiss Plaintiff's Complaint because she has not
adequately pleaded that Herslemgaged in deceptive or unfair conducalbeged a cogniable
injury under First Circuit and Supreme Judicial Court precedent)yecalsder proposed
interpretation of Chapter 93A would regulétershey’sspeech in violation ohe First
Amendment. [ECF No. 24t 7-20]. Plaintiff respondghat she has stated a claim for deception
under Chapter 93A by alleging thtdershey’sfailure to disclose child labor in its supply chain is

likely to deceive consumers, who do not know about the labor practices at issue, trubat
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of such child labor is material to customers making purchasing decisions. [ECF N@&-28
Plaintiff also contends that she has adequately allege#iénshey’sconduct is unfair under
Chapter 93A because child labor and slavery fall within established intealatamtepts of
unfairness, antlershey’dailure to discloséts use of such labor is unethical and substantially
injurious to consumers.ld. at 3-11]. FurtherPlaintiff claims that the Complaistates a
cognizable injury under Chapter 93A becausdléges thaHershey'sdeceptive and unfair
conduct caused its customers to receive a product worth less than the one for whicldthey pai
[Id. at 11-15]. Finally, Plaintiff asserts thatisclosureof the child and slave labor Hershey’s
supply chain is reasonably related to Chapter 93A’s statutory purpose of prevensoger
deceptionis not unduly burdensome, and is consistent with Supreme Court and First Circuit
precedent concerning the région of commercial speech under the First Amendmddt.af
16-20Q.

1. Deceptive Conduct Under Chapter 93A

Deceptioniability under Chapter 93A is not limited to false or misleading affirmative
statements:‘A business may also violate [Chapter] 93A through an omission, as wheitsito
disclose to a buyer or prospective buyer any fact, the disclosure of whidmarainfluenced

the buyer or prospective buyer not to enter into the transatti@aflson v. The Gillette Co.,

No. 14€v-14201-FDS, 2015 WL 6453147, at *4 (D. Mass. Oct. 23, 2015) (quoting 940 Mass.

Code Regs. 8§ 3.16(25ee als@spinall, 813 N.E.2ét 487 (“[A] dvertising need not be totally

false in order to be deemed deceptive in the contghapter]93A. . . .The criticized
advertising may consist of a half truth, or even may be true as a literat,rhattstill create an
overall misleading impression through failure to disclose material informat{omations

omitted).
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Plaintiff alleges that Hershedeceived consumers by failibg disclose the existence of
child and slave labor in its supply chain on its product packaging at the point of sale. Compl.
1111-12, 46, 83, 85She thereforpremises her theory of liability on the omission of facts that
have nothing to do with theentral characteristics of tllocolateproducts sold, such as their
physical characteristicgprice,or fitness for consumption. Moreover, Plaintiff does not claim
thatHersheyhas madanyfalse statements abothild or slave labor on its product packaging,
or thatHershey’ somissions turnednaffirmative representatioimto amisleading hakruth 3

The Federal Trade Commission has charactettiedlype ofomissionasa “pure omissiori.

Seeln re Int’| Harvester Cq.104 F.T.C. 949, 1059 (1984) (defining “pure omission”as “
subject upon which the seller has simply said nothing, in circumstances that do noygive an
paticular meaning to his silence”).

Neither Plaintiffnor Hersheyhascitedany Massachusetts authoragldressingvhether
pure omissions are actionable under Chapter 98Aieu of controllingcase lawPlaintiff points
to 940 Mass. Code Regs. § 3.16, which provides that:

an act or practice is aotation of M.G.L. c.93A, 8 2 if .. .[a]ny person or other

legal entity subject to this act fails to disclose to a buyer or prospective lmyyer a

fact, the disclosure of which may have influenced the buyer or prospective buyer
not to enter into the transaction.

Despite the broad language of thegulation Massachusetts courts have obsemadSection
3.16(2) “adds little, if anything, to the provisions of [Chapter 93Alitself,” Underwood v.

Risman 605 N.E.2d 832, 838Mlass.1993), anchaveinterpretedt to proscribe only

3 As describegupraat 3n.2, thepackaging for Hershey’s Dagoba and ScharBerger

products references the Rainforest Alliance Certification or states thabfeainAlliance
Certified farms “promote the rights and wbking of workers.” Compl. § 51. Plaintiff does not
allege thesaffirmative representations regarding Rainforest Allianedificationare false or
misleading haHtruths, however, and has excluded Dagoba and Scharffen Berger pfoaiucts
the Hersheyghocolate products that are the subject of this lawdalit.
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nondisclosuretghatare“likely to mislead consumers acting reasonably under the circumstances.

Mayer v. Cohen-Miles Ins. Agency, Inc., 722 N.E.2d 27, 33 (Mass. App. Ct. Ry

Commonwealth v. AmCan Enterprises, 712 N.E.2d 1205 (Mass. App. Ct. 1999)).

Further, Section 2(b) of Chapter 93A mandates that courts, in construing whicleacts ar
deceptive under Chapter 93A, must geitied by the interpretations given by the Federal Trade
Commission and the Federal Courts to [the Federal Trade Commission Act (FTV@#A3h
similarly proscribes “unfair or deceptive acts or practices in or affectmgnerce.” 15 U.S.C.

§ 45(a)(1) 2017. In In re International Harvester Cthe Federal Trade Commissiexcepted

pure omissions im FTCA deception liability.104 F.T.Cat 1059. In that case, the

Commission considered whether International Harvester, a company that chamaféiarm
equipment, engaged in deceptive marketing practices when it marketed aegacokned

tractor wihout any comment or warning about a dangerous product feature that resulted in “fuel
geysering,” a phenomenon in which hot gasoline is forcibly ejected through a camcio= t

gas tank.Seeid. at1051-55. The Commission explained that there are inwonastances

where aractionable deception theory can reach a seller’s omissions. “First, it caceptivie

to tell only half the truth, and to omit the rest,” such as “where a seller fallsdlose qualifying
information necessary to prevent onénis affirmative statements from creating a misleading
impression.”Id. at1057. Second, it can be deceptive “for a seller to simply remain silent, if he
does so under circumstances that constitute an implied but false represérsatioms where a
misleading impression “arise[s] from the physical appearance of the produciothie
circumstances of a specific transaction, orbased on ordinary consumer expectations as to the

irreducible minimum performance standards of a particular class of gihcht 1058.
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The Commission found that International Harvester’'s conduct was a purearnaisdi
did not fall into either category of actionable omissions because, tiedeircumstanceshe
company’s silenceaid nothingleceptiveabout fuel geyseringSeeid. at 1059-60, 1062—64.
The Commission then held that, although “pure omissions may lead to erroneous consumer
beliefs if consumer had a false, festing conception which the seller failed to correct,” they
are not deceptive under the FTCA for two policy reasons:

First, we could not declare pure omissions to be deceptive without expanding that
concept virtually beyond limits. Individual consumers may have erroneous
preconceptions about issues as diverse as the entire rahgenah error, and it
would be both impractical and very costly to require corrective information on all
such points. Second, pure omissions do not presumptively or generally reflect a
deliberate act on the part of the seller, and so we have no basmnfiuding,
without further analysis, that an order requiring corrective disclosure would
necessarily engender positive net benefits for consumers or be in the pebdistint

If we were to ignore this last consideration, and were to proceed under datecep
theory without a codbenefit analysis, it would surely lead to perverse outcomes.
The number of facts that may be material to consumanmsl on which they may

have prior misconceptiossis literally infinite. Consumers may wish to know about

the life expectancy of clothes, or the sodium content of canned beans, or the canner’s
policy on trade with Chile. Since the seller will have no way of knowing in advance
which disclosure is important to any particular consumer, he will have to make
complete disclsures to all. A television ad would be completely buried under such
disclaimers, and even a fyghge newspaper ad would hardly be sufficient for the
purpose. For example, there are literally dozens of ways in which one can be injured
while riding a trator, not all of them obvious before the fact, and under a simple
deception analysis these would presumably all require affirmative diselo3ine
resulting costs and burden on advertising communication would very possibly
represent a net harm for consume

Id. at 1059-60 (footnotes omitted).

Although the Court declines to hold that pure omissama matter of law are never
actionable under Chapter 93A’s deception prong, the Court finds the Commission’s omissions

frameworkto be instructive when considering whetheseller’'snondisclosurebave the

10
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potential to misleatassachusettsonsumers under Chapter 93AThe Courherefinds that
Plaintiff has failed to state a deception claim under Chapter 93A because itlsusdilp that
Hershey'sailure todiscloseinformationabout thdabor practices iits supply chain at the point
of salecould have the “capacitp mislead consumers, acting reasonably under the
circumstances, to act differently from the way tb#yerwise would have actedg, to entice a
reasonable consumer to purchase the product).” Aspinall, 813 N.E.2d didi&8ey’'sact of
offering chocolate for sale implies that the product is fit for human consumggelm, re

InternationdHarvester 104 F.T.C. at 1058-59, but does not on its give rise to any

misleading impression about ha¥ersheyor its suppliers treat their workergvhereHershey

has remained silent about its labor practices at the point of sale, it would notdixvelyje
reasonable for a consumeraffirmatively form any preconception about theeof child or

slave labor irHershey’ssupply chain, let alone to make a purchase decision based on any such
preconception. Accordingly, PlaintiffsComplaint does nattate a claim for deceptive conduct

upon which relief could be granted under Chapter 93A.

4 The Court “need only be guided by, and ndtsiradhere to” the Federal Trade Commission’s
interpretations of the term “deceptive” under Federal lAspinall, 813 N.E.2d at 48&ee also
V.S.H. Realty, Inc. v. Texaco, Inc., 757 F.2d 411, 416 (1st Cir. 1985) (“Chapter 93A § 2
provides no definition of an unfair or deceptive act or practice, and instead diredi®otioma

to interpretations of unfair acts and practices under the Federal Trade CammAsas
construed by the Commission and the federal courts.”).

5 Under Massachusetts lat@, survive dismissal, Plaintiff must plausibly allege the potential
deception ofeasonable consumers. Aspinall, 813 N.E.2d at 488-(8itation omitted).This is a
stricter standard thantast which considemnshether a practice had the capacity to deceive the
general public, which “includes the ignorant, [the] unthinking, and the credul8esid.

® A reasonable consumer might find information abdéetshey’dabor practices important.
However, “the law sensibly does not require sellers to disclose all informatica¢basumer
might find important,” as “there is a potentially enormous amount of informati¢@atiheast
some consumers might wish to knowemhdeciding whether to purchase or use” any given
product. Statement of Acting Chairman Maureen K. Ohlhausen, In the Matter of Lemavo, |
(Sept. 5, 2017), https://www.ftc.gov/pubbtatements/2017/09/statemaatingchairman
maureerk-ohlhausermatterlenovoinc (citingIn re Int’l Harvester 104 F.T.C. at 1059).

11
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2. Unfair Conduct Under Chapter 93A

Plaintiff also alleges thatershey’sconduct is unfair under Chapter 93A. Although the
challenged omissions are not deceptive under Chapter 93A, they may nonethefdas ife
they“1) [are] within the penumbra of some common law, statutory or other established concept
of unfairnes, 2) [areimmoral, unethical, oppres® a unscrupulous and 3) causs{jbstantial

injury to consumers, competitors or other business entitl®esSident & Fellows of Harvard

Coll. v. Certplex, Ltd., No. 15v-11747-NMG, 2015 WL 10433612, at *2 (D. Mass. Nov. 25,

2015)(citing Mass. Eye & Earrifirmary v. QLT Phototherapeutics, Inc., 412 F.3d 215, 243 (1st

Cir. 2005). While “Massachusetts leaves the determination of what constitutes an unfair trade
practice to the finder of fa¢tthat determination issubject to the cours performance of a legal

gatekeeping functiori? Mass. Eye & Ear Infirmary v. QLT Phototherapeutics, Inc., 552 F.3d

47, 69 (1st Cir. 2009itation omitted)

The Court finds tha®laintiff has failed to allege thatershey’somissions are within the
penumbra oinycommon law, statutory or other established concept of unfairfdamtiff
argues thatershey’'sconductfalls within “well-established international concepts of unfairness”
becausehe United Nations’ 1948 Universal Declaration of Human Rights, the United Nations
International LaboConvention No. 182, and the Tariff Act condemn child or slave |aJkeCF
No. 23 at 3-11]. Plaintiffs Complaintdoes not allege thatershewiolated Chapter 93A by
utilizing child and slave labor, however. The crux of her claim istleasheyengaged in unfair
conduct by failing to disclose the existence of child and slave labor in its supptyochthe

packaging of its productdn other words, Plaintiff is complaining about this omission and not

12
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about the underlying conduttPlaintiff has not identified any common law or statutory
authority requiring such disclosure, nor has s#teforthany established concept of unfairness
tethered to the disclosure of the labor abuses of a manufacturer’'s su@gglidodsdon v.

Hershey Inc., 891 F.3d 857, 867 (9th Cir. 2018) (holding that the labeling of products is too far
removed from the United Nations’ and International Labor Organization’s g®liciserve as

the basis for an unfairness claim under California’s Unfair Competiaor).

Furthermore, the Court findkat Plaintiff has failed to allege that the challenged
omissions are immoral, unethical, oppressive or unscrupulous, ¢tatstteycaused substantial
injury to its customersin her Complaint, Plaintiff claims thahe andtherconsumers were
injured byHershey'sconduct because they would not have purchased nor paid as much for its
chocolate products had they known the truth about its labor practices. Compl. 1 89. She
concedeshoweverthatHersheyhas disclosed that its supply chain likelyngpactedoy child
and slave laborSee, e.g.Compl. 1 23 Where Hershelias made such information readily
available taconsumers on its website, the absence of such informationamtutdproduct
packaging is not immoral, unethical, oppressive, unscrupulous or substantially injarious t

consumers.SeeHodsdon vHershey Inc., 162 F. Supp. 3d 1016, 1027 (N.D. Cal. 2016)

(“Given that [plaintiff], like any other consumer, has access to informationtahe source of
Hershey’'scocoa beans, the absence of smébrmation on the packaging is not ‘substantially

injurious to consumers’ or necessarily immoraldif;d, 891 F.3d 857 (9th Cir. 2018).

" Theunderlying conduct may fall within the penumbralué conceptsf unfairness established
by the United Nations’ 1948 Universal Declaration of Human Rights, the UnitéahiNat
International Labor Convention No. 182, and the Tariff Act,tbatis distinguishable from
whetherHershey’somissions about such conduct are within the penumbra of any common law,
statutory or other established concept of unfairness.

13
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Thus,the Complaint does not state a claimdafair conduct upon which relief could be
granted under Chapter 9FA.

B. Unjust Enrichment Claim

CountTwo alleges a claim founjustenrichment.“Unjust enrichmenis defined as
‘retention of money or property of another against the fundamental principlesicé jmsequity

and goodconsciencé. Santagate v. Tower, 833 N.E.2d 171, 176 (Mass. App. Ct. 2005)

(citation omitted) To succeed on a claim fanjust enrichment, a plaintiff must shoyi) a
benefit conferred upotihe defendant by thaaintiff; (2) an appreciation or knowledge the
defendant of the benefiind (3) acceptance or retentionthe defendandf the benefit under the

circumstances would be inequitable without payment for its VvaMass. Eye & Ear Infirmary

552 F.3dat 57 (citation omitted)

Hersheyargues that Plaintiff’'s unjust enrichment claim must be dismissed because she
has an adequate remedy under Chapter 93A and, under Massachusetts law, ayblaihtiff an
adequate remedy at law cannot maintain a paralleh ¢t unjust enrichment, even if that

remedy is not viable. [ECF No. 2£18]. The Court agreesseeShaulis v. Nordstrom, Inc.,

865 F.3d 1, 16 (1st Cir. 2017) (holding that plaintiff’'s unjust enrichment claim “fails beaause
party with an adequatemedy at law cannot claim unjust enrichment,” and rejecting plaintiff's
argument that “if her other claims are dismissed, she effectively has no adequedg’r
because “[i]t is the availability of a remedy at law, not the viability of that rgnrkdt pohibits

a claim for unjust enrichmengtitations omitted) Furthermorethe sum of Plaintiff's unjust

enrichment allegations that “Defendant has and continues to be unjustly enriched as a result of

8 As Plaintiff has failed to allege thifershey’sconduct is deceptive or unfair, the Court declines
to address whether Plaintiff's Complaint states a cogrezapiry under Chapter 93A or
whether the First Amendment bars her claim.

14
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the wrongful conduct” alleged in the Complaint. Con§@2. As explainegupraat 5-14,
Plaintiff has failed to allegthatHersheyhas engaged wrongful conduct under ChapteBA,
and “[t}he conclusorgllegation thafa defendant] ‘has been unjustly enriched’ is not enough to

state a claim for unjust enrichmentShaulis v. Nordstrom Inc., 120 F. Supp. 3d 40, 56 (D.

Mass. 2015)aff’d, 865 F.3d 1 (1st Cir. 2017). Accordingly, Count Two will be dismissed.

V. CONCLUSION
For the foregoing reasortdershey’smotion to dismiss Plaintiff's claims for a violation
of Mass. Gen. Laws ch. 93A (Count One) and unjust enrichment (Count TGBABITED.

SO ORDERED.

January 30, 2019 /sl Allison D. Burroughs
ALLISON D. BURROUGHS
U.S. DISTRICT JUDGE
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