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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 18-10786RGS
CARLOS MELO
V.

CITY OF SOMERVILLE and CHIEF DAVID FALLON,
in his official and individual capacity

MEMORANDUM AND ORDER ON DEFENDANTS’
MOTION FOR SUMMARYJUDGMENT

November 25, 2020
STEARNS, D.J.

Carlos Melg an involuntarily retired police officeffiled the instant
action againshis former employerthe City of Somerville(City), and his
former supervisorChief David Fallon, alleginglisability discrimination
under federal and state law. As relevant hereasserts six counts against
defendants:failure to accommodatanactual (Count Ipr perceived (Count
[1) disability under the Americans with DisabiliseAct (ADA), 42 U.S.C.

8812101 et seq; violation of § 504 of the Rehabilitation AQ9 U.S.C§794

1 He also asserted a&ommonlaw count ofintentional infliction of
emotional distresagainst Chief Fallon (Count VII). The court prewsly
allowed a motion for summary judgment on this clalmowever, and Melo
did notappeathatportion of the court’suling. Melois thus precluded from
litigating this claim further.
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(Count IIl); and discrimination based oan actual (Count 1V), perceived
(Count V),orrecord of (Count VI) disabilitynderMass Gen Lawsch.151B
84(16). Defendantsnove for summary judgment all six counts. For the
following reasonsthe court will allowthemotion in part and deny it in part
BACKGROUND

The facts, viewed in the light mofstvorableto Melo as the nonmoving
party, are as follows.Melo began working as a police officer for the Gty
Somervillein May of 1997. He injured his left eye while on dutg iOctober
of 2002and underwenmultiple surgerie®efore returning to work (without
restriction) in 2003 In 2007,Melo successfly bid on the position of
station officer, which required him to, among otliesponsibilities, answer
police calls, run criminal history checks, and mtoniprisoners.As a station
officer, he was still required tbe able to performhte essential dutiesf a
police officer.

By August of 2015, Melo hatwice tested positive fomarijuanause
After entering into a rehabilitation agreement be first occasion and being

disciplined on the second, he was informed thatiedtpositive test would

2 The parties dispte whether Melo informecis coworkersand
supervisorswhen he returned to dutihat hecould not see out of hieft
eye. Pl.'s Resp. to DefStmt. of Fact{Pl.’'s Resp. to Def’ SOF) § 7(Dkt. #
50); Ex. 23to Pl.'s Resp. to Def SOF at 15, 2428.

2
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result intermination3 On August 25, 2015, Lieutenant Willilam Rymill
reported to Deputy Chief Stephen Carrabino thatdMeddrecently arrived

at work smelling of marijuana. On September 221®20Captain Michael
Cabral spoke with Melo about the report. Mellormed Captain Cabral that
he had “lost partial vision in his [left] eye” anldat, as a result, he sometimes
smoked marijuana to reliev@s migraineheadachg and pairp. Pl.'s Resp.
to Defs.”SOF {13.

The following day,the Cityordered Melo to undergo a drug test and
placed him on paid administrative leave pending tasults. After Melo
disputedthe City'sreasonable suspicion for ordering the drug tdss, City
agreed to hold an appeal hearing on October 1, 20h%t morning, instead

of participating in the hearing, Melo entered ilddSettlement and Last

3 The rehabilitation agreement specifically providéat, aftertesting
positive for drug usethe first time, Melo would be allowedto “enter a
rehabilitation program . . . in lieu of disciplifdqut it noted thata second
positivedrugtest would “result in disciplinary action” and airth positive
drug testwould “result in terminatiorf Ex. 7 toDefs.” Stmt. of Facts (Def’
SOF)T 3 (Dkt. # 42). Another provision, however, stated that a thpositive
drug test fhayresult in termination.”ld. § 10 (emphasis added).

4 Deputy Chief Carrabino admitted that Lieutenant Riwas “vague”
about the timeframefthe incident and that it could have occurred months
earlier. Ex. 24 to Pl.’s Resp. to BESOF at 3.

5 Melo, however,“vehemently” denied ever reporting for dulygh
during this conversatianEx. 8 toDefs. SOF.

3
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Chance Agreemdnwith the City® The Agreement requiredim to, inter
alia, complete a drug rehabilitation program and pafthass for duty test
It also specifiedhatanyfailure to abide byhesetermswould “subject the
employee to termination.” Ex. 9 @efs.”SOF | 16.

Dr. Albert RiellyperformedMelo’s fitness for duty test o®ctober 15,
2015 In his reportto the City, he wrotehat Melo had “significantly
decreased visual acuity in his left eye to the pofralmost monocular vision,
decreasd binocular vision and decreased visual feldEx. 1o to De$.’ SOF
atl He expressed conceaboutthe impact thesenpairmentsvould have
on Melo’s work performance, noting that “[v]isios critical to safe and
effective performance of many law enforcement effigob functions.” Id.
He also expressed safety conceat®utMelo’s marijuana use, noting that
medical evidence dichot support the use aharijuanato treat migraine
headachgand that marijuana us&as associated witbeverabhdverse effects
“‘contraindicated in thessential job tasks of a police officerld. at 2. He
ultimatelyopined that Melo was “unfit for duty at this timatl he obtains

a formal ophthalmological evaluation including foatfield testing.”1d.

6 Melo formally signed the Agreement on October 2120Pl.'s Resp.
to Dek.’SOF { 17.
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Melo followed up with Dr. Steven Patalano, an opdibhologist,on
December 3, 2015 Dr. Patalanaeportedthat Melocould “see[] nothing”
from his“aphakic® left eye and thaliis condition was permanenEx. 30 to
Pl.’s Resp. tdefs.”SOF at2, 4. Based on Dr. Patalano’s observatipDs.
Rielly concluded that Mels visual impairments would “interfere[] with him
safely performing”’he essentidunction ofoperating a vehicle at a high rate
of speedas required for pursuit drivingEx. 11 toDefs.’SOF,

BecauseDr. Riellydid not findMelo fit for duty, Chief Fallonissued a
disciplinary letter to Melo on January 7, 2016. thmt letter, Chief Fallon
suspended Melo without pay for five daysie also notified Melo thathe
City would hold a hearing “to determine if a greafeenalty up to and
including termination igustified” for Melo’s breach of the Agreemeand
indicatedthat he would be requesting terminatioBx. 31 to Pl.’s Resp. to
Defs.’SOF.

In Februaryof 2016, Melosent a letter to the City requesting that it
postpone his disciplinary hearing and schedella meeting to discuss

reasonable accommodatioador examplea light duty assignmen+ that

7 Dr. Patalano’s evaluatiodid not includeany formal field testing
despite Dr. Rielly's request for a “formal ophthallngical evaluation
including formal field testing Ex. 10 to Defk.” SOF at 2 (emphasis added).

8 Aphakia isa condition in which théens of the eyés missing.
5
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might allowMelo to continue working as a police officethe City agreed to
postponeghehearing but did not act oMelo’s requestfor ameeting Melo
repeatd his requestor an accommodation meetimg April of 2016, buthe
did not receive an answer

In lieu of termination, Melo ultimately agreed alow the City to file
for involuntary accidental disability retirememnn his behalP The City
submittedan applicationto the Somerville Retirement Boardn July 19,
2016, The Public Employee Retirement Administration Commissio
(PERAC) approvedhat applicatioron March 1, 20172

On October 23, 2017, Melbled charge of discrimination with the
Massachusetts Commission Against Discrimination Adfand the Equal
Employment Opportunity Commission (EEOC)He later withdrew his
administrativecharge and initiatedthis action in federal courtFollowing
the completion of discoverygfendants moved for summaundgment.The
court allowedthe motion,ruling that Melo had failed t@stablisha prima
facie casethat he wasable toperform the essential functions afpolice

officer, even with a reasonable accommodatiogiven his visual

9 Melo contends that he walsreatened andoerced intagreeing.

10 Melo did not oppose the applicatibefore the Boardr PERAGC nor
did he appeal PERACHsItimatedecision to approve the application.

6
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impairments. The First Circuit vacatélde court’s ordeand remandedbr
further proceedings determining thatMelo had produced sufficient
evidence to create a genuine dispute of materaalda the issuefhis fitness
for duty. With the Circuit Court’s permission, dfendantsnow move for
summary judgment on alternative grounds
DISCUSSION

Summary judgment is appropriate when, based upenpieadings,
affidavits, and depositions, “there is no genuingpdite as to any material
fact and the movant is entitled to judgment as ateraof law.” Fed. R. Civ.
P.56(a). “To succeed, the movingrpy must show that there is an absence
of evidence to support the nonmoving party’s paositi Rogers v. Faifr902
F.2d 140, 143 (1st Cir. 1990). “[T]he mere existe of a scintilla of evidence’
Is insufficient to defeat a properly supported noati for summary
judgment.” Torres v. E.I. Dupont De Nemours & C&19 F.3d 13, 18 (1st
Cir. 2000), quotingAnderson v. Liberty Lobby, Inc477 U.S. 242, 252
(1986).

a. Individual liability

Defendantsargue that they are entitled to judgment as a mattdéa\f

on the portions of Counts | through VI asserted agaiChief Fallonin his

individual capacitybecausefederal and state law do not provide for
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individual liability under these circumstance$he courtagrees The First
Circuitdeterminedn RomanOliveras v. Puerto Rico Elec. Power AutB55
F.3d 43(1st Cir. 2011)that the ADA does naduthorizeindividual liability
actions seeid. at52 (concluding thatTitle | of the ADA, like Title VII of the
Civil Rights Act, addresses the conduct efhployers only and does not
impose liability on ceworkers' (internal quotation marks omitted)juoting
Fantini v. Salem State Cqgll557 F.3d 22,31 (1st Cir. 2009, and its
conclusion applies in equal respect t6(8 of the Rehabilitation Acsee29
U.S.C. 8749(d) (noting that ‘he standards used to determine whe{B8&04
of the Rehabilitation Actlhas been violated in a complaint alleging
employment discriminadn ... shall be the standards applied undere
ADA).
Chapter 151Bin contrast does provide for individual liability in some

circumstancesBut Melo has not shown that the section upon whichdiies

— 84(16)— constitutes one of those circumstanchasdeed theplain textof
84(16) appears to suggest the oppositeeleérs ony to “any employer” not

to “any person”or “employetl! CompareMass. Gen. Laws ch. 151B, § 4(16),

11 Although 8§ 4(16) refers todnyemployer, personally athrough an
agent” Mass. Gen. Laws ch. 1518 4(16) (emphasis addedihe court
disagrees that this language compels a findingndividual liability. In
RomanOliveras the First Circuit declinedo impose individual liability
under the ADA despite the inclusion of “any agemt” the definition of

8
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with id. 884(4), 4(4A), 4(5) The court accordingly enters summary
judgment against Melo on the portions of Countshtough VI asserted
against Chief Fallomn hisindividual capacity
b. Timeliness

Defendantsiextargue that they are entitled to summary judgment on
theremaining portims of Counts | through Vbecause Melo’s claims are
untimely. Specifically, they contend that because Meledilcharge of
discrimination with the MCAD and the EEOC on Octo®#8, 2017,he is
barred from pursuing angcts ofallegeddiscriminationthat occurrednore
than 300 days beforke filed the administrative chargesSee 42 U.S.C.
8§2000e-5(e)(1) Mass. Gen. Laws ch. 151B58see also, e.gMekonnen v.

OTG Mgmt., LLC 394 F. Supp. 3d 134, 149 (D. Mass. 2019jhus in

“employer,” reasoning that the reference to “angrmj “does not connote
individual liability” but instead establishes the contours of an engrlsy
vicarious liability. See655 F.3dat 52, quotingFantini, 557 F.3dat 30.
Applying that logic hereseeGillen v. Fallon Ambulance Serv., In@83 F.3d

11, 20 n5 (1st Cir. 2002)noting that the Massachusetts statute “tracks the
ADA in virtually all respects), the court determines that the reference to
“any employer, personally or through an agent” id(86) simply serves to
establishrespondeat superiotiability for the actions of an employer’s
agents. Cf. Labonte v. Hutchins & Wheele4d24 Mass. 813, 816 5 (1997
(noting that, in construinGhapterl51B, Massachusetts courts are guided by
case law construing the federal Rehabilitation Aod theADA); see also
Garrity v. United Airlines, InG.421 Mass. 55, 59 (1998same) But see
Beaupre v. CliffSmith & Assocs 50 Mass. App. Ct. 480, 49116 (2000)
(suggesting that 4(16A), which refers to an “employer, personally or
through its agents,” establishes individual liatyili

9
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deferdants’ view Melo may only recover fodiscriminatory actoccurring
on or after December 27, 20,M8hile the conduct alleged against defendants
took place prior to that date

The courtdisagrees that Melo’s claims are untimely as a sraaf law
A causeof action for disability discrimination generallgccrues on the date
of the alleged unlawful employment practiceSeeFletcher v. Tufts Uniy.
367 F. Supp. 2d 99, 107 (D. Mass. 200d8e alsdcean Spray Cranberries,
Inc. v.Massachusetts Commn Against Discriminatidd1 Mass. 632,41
(2004) “In some instances, the precise moment ofdkeof discriminatioh
Is easy to calculate: plainly, if an employee il a promotion on an
improper basis, the date of thact ofdiscriminatiori is the date of that
denial’ Ocean Spray441 Massat 641. In other instances, howeverfor
example, whenthe improper conduct continues or evolves overase of
time’— the“date of théact of discriminatiohis more difficult todetermine’
Id.

The relevantactin this casdas Melo’s involuntary retirement which

defendantgput in motionin July of 2016 and which PERAC approved in

12 To the extentthat Melo seeks to recovedamagesfor having to
undergo afitness for duty evaluatiomr for having beensuspendedhis
claims areuntimely. The relevant causes of action accrued in January of
2016, wherthe evaluatioroccurredandwhenthe suspension wasposel.

See Mekonner894 F. Supp. 3d at 1fmoting that the continuing violation

10
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March of 20173 Although defendantsubmitted theetirementapplication
prior toDecember 27, 201@ reasonable juror coufohd thatthe application
did not crystallize into a concrete injury until PERA(Mprovedit in March
of 2017. Cf. Thomas v. Eastman Kodak C&83 F.3d 38, 55 (1st Cir. 1999
(“The notice of the layoffis the date on which tmeitations period began to
run because Thomaslow appraisal scores first resulted in concregary
in 1993 when they led to her laydjt Melo, after all, was notonstructively
dischargedintil the momenPERACapproved his involutary retirement
For the same reason, theurtcannotconclude as a matter of law that
Melo’s failure to accommodate clainagcrued prior to December 27, 2016

Melo sent letters requestingo meet with defendants to discuske

doctrinedoes not apply to “discrete acts that occur onrdipalar day). The
courtnotes howeverthatit is notaddressinghe admissibility othese acts
atany futuretrial. It reservedor a ruling on amotion in limine the issue of
whether these actwould constitute“background evidence in support of a
timely claim’ for wrongful termination” See d., quotingTobin v. Liberty
Mut. Ins. Co, 553 F.3d 121142 (1st Cir. 2009)

13 Defendants argue thahey cannot be held responsible fdelo’s
involuntary retirementbecausethe Board andPERAC are independent
agencies that operate separately frdme City. But the court declines to
enter summary judgment on this groundA reasonable juror could
determinefrom the fact that defendanisitiated therelevant proceedings
andcompiledthe list of essential functions used by the Boand  ERACt0
assess Melo’s ability to perform his duttbstdefendant®ear responsibility
for the ultimate approval of Melo’s involuntary mement application

11
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possibility ofreasonable accommodatidhs February and April of 2016.
An employee’s‘request for an accommodation. triggers the employes
obligation to participate in the interactive prosexd determininwhether
a reasonablaccommodation is available, and any refusal byaim@loyer to
participate in this process isdisputablya violation of antidiscrimination
laws. See Russell v. Cooley Dickinson Hosp., Ind37 Mass. 443, 457
(2002, quotingTaylor v. Principal Fin. Goup, Inc, 93 F.3d 155, 165 (5th
Cir. 1996). It is not alwaysa simple taskhowever, to determine whean
employer hasategoricallyrefused to participate ithe interactiveprocess
An employer may explicitlglenya requesfor a meeting, makinthe date of
the “act of discriminationtlear,but it may also equivocate oas occurred
here,simply fail to act. See Ocean Sprayl41l Mass. at 645In the latter
circumstances, courts generally hold thhe employee’s claindoesnot

accrueuntil the momentthe employee knew or reasonably should have been

14 As the court notech its prior orderMelo onlyrequested light duty
work assignment as a reasonable accommodatiéte neverasked for
permission to use marijuana (on or off duty) assanommodation And in
any event,even had Melo requested itthe court is not convincethat
permitting a police officer to usemarijuana would be a reasonable
accommodation.Federal law prohibits gn possessioby an unlawful user
of a controlled substanc#3 U.S.C8922(g), soanypermission given by the
City for Melo to use marijuana would presumably expoisd¢o federal
litigation.

12
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aware that the employer was unlikely to afford hian reasonable
accommodatiori. Id.

Here,a reasonable juror coulfind that Melo did not knowor have
reason to knowthat defendantswould not afford him a reasonable
accommodationprior to December 26, 2017 Although defendants
submitted thenvoluntary retirement applicatiom July of 2016 the Board
andPERACwere undemoobligationto approvethat applicatiorand could
havedecidedtodeny it at any stage in the proceedinlkelo, in other words,
could not know with any certainty the outcome of theoceedingauntil
PERAC approved the application in March of 20 Bhd that being the case,
Melo could have reasonably expectddhtthe submission of the application
merely delayedhe interactiveprocess of determininghetherreasonable
accommodationsvere available and that, if PERAC denied the agian,
the process would resum&he courtaccordinglydeclines to enter summary
judgment in defendants’favor on timeliness grounds.

c. Preclusion

Defendants alternativelyssert thathey are entitled to judgment as a

matter of lawon preclusion grounds. Specifically, thegntendthatMelo is

estoppedfrom arguingin this case thatie coud perform the essential

13
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functions of his positiorbecausdhe Board and PERAC reached a contrary
conclusionduring his involuntary retirement proceeding

A court may giveconclusive legal effect to a determination madea in
prior proceeding if:(1) the prior adjudicationresulted in “afinal judgment
on themerits” (2) “the party against whom estoppel is asserted wasty pa
(or in privity with a party) to the prior adjudiganh”; (3) “the issue in the
prior adjudication is identical to the issuethne current litigatioiy; and (4)
“the issue decided in the prior adjudication wasemsial to the earlier
judgment.” SeeMcLaughlin v. City of Lowell84 Mass. App. Ct. 45, 56
(2013), quotingPorio v.Dept of Rev, 80 MassApp. Ct. 57, 6162 (2011)
Here, he court is unpersuaded thdéfendantshave madehe requisite
showings as to the third and fourth elemsenit is not clear, for example,
that the Board and PERAC decided an issue identaéhe issue raisenh
this case These agenciesaddresed whetherMelo could perform the
essential functions of a police officgenerally,not whether Melo could
perform the essential functionsith a reasonable accommodationSee
Sheehan v. Marr207 F.3d 35, 40 (1st Cir. 200.0Ix is also not cleathat the
Board or PERAC sufficiently explained the basisdory conclusion that Melo
could not perform theeessential functionsThe doctorsvho saton Melo’s

medical pankdisagreecaboutwhetherit washisvisual impairment®r his

14
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marijuana usethat would that would impair his performancéand
presumably as a result disagreed ashach essential functions he could not
perform),’> andthe Board and PERAC did not specify on which of tive
opinionsthey relied in approving the applicatiofhus there appeargo be
two possible routes to the samenclusion— and if there are two possible
routes,neitherone alonas essential to the judgmettt.

In any event, eveif defendants coul@stablishthe permissibility of
applying collateral estoppel on these facts, the court would nonetlseles

decline torely onthe doctrirebecause it is natonvincedthatMelo had a full

15 Dr. Sutcliffe, for example, saw “no reason [Melaud not drive a
motor vehicle or use a firearm, even in an emergeitcatiors,” but opined
that “[rJegular use of medical marijuana would Ikegrevent him from
adequate performance of his duties.”x. B5 to Des$.” SOF at9. Dir.
Schonwald, in contrast, reported that Melo’s visingbairments would limit
his ability to see threats or engage in “pursuivithg” but “believe[d]” that
his marijuana use wasdmpletely immaterial in this mattérid. at31.

16 As defendants notetlfe decision of th&egional Medical Panel may
be bymajority.” Defs.”Mot. at 13 n.4, citing Mass. Gen. Laws ch. 3Z, 8ut
the relevant provision provides only for “certiftcan of. ..incapacity by a
majority of the physicians on such medical panelthatsuch member is
unable to perform the essential duties of his joll ahat such inability is
likely to be permanent.” It does not specify tltlaé physicians must agree
asto their underlying reasons for concluding thateanployee is unable to
perform the essential duties ofthe job. And def@mtsdo not offer any case
law establishing such a requiremenmthe courtthusdeclines tqpresume for
preclusion purposes that the Board and PERAC raiethe findings of the
two doctors opining that Melo’s visual impairmenmtsuld prevent him from
performing the essential duties of a police offieer opposed to the third
doctor who did nat

15
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and fair gportunity to litigate the issuleefore the Board and PERAGee
McLaughlin 84 Mass. App. Clat56 (“The guiding principle in determining
whether to allow defensive use of collateral eswpp whether the party
against whom it is asserted lacked full and faipogunity to litigate the
issue in the first action or [whether] other circstances justify affordig
him an opportunity to relitigate the issuegiihternal quotation marks
omitted) (alteration in original))quotingMartin v. Ring 401 Mass. 59,5
(1987) In the civil litigation context a plaintiff can introduce evidence
relevant to the essential fanons of a position SeeGillen, 283 F.3dat 25
(noting that courts may consider “evidence of theoaint of time spent
performing the particular function, the consequenoénot requiring the
applicant to perform the function, and the past andent work experience
of incumbents in the job (or in similar positionlsewvherd ... .to ensure
that an employés asserted requirements are solidly anchored img¢akties
of the workplace, not constructed out of whole kipt By contrastjn the
involuntary retirementontext “[t] he determination of what constitutes an
essential duty of a job or positiontis be made by the employdrased on
all relevant facts and circumstances and after icaration of a number of

factors”” 840 CMR 10.4 (emphasis added)The regulations governing

17 This provisionfurther stateghat, “[i]f the State Human Resources
16
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involuntary retirement proceedings also do not fahnemployees with any
avenue to challenge the substance of the conclssieachedy the medical
pane] as for examplehy submitting medical evidence todltontrary The
court thereforecannot say, as a matter of law, that Mélad sufficient
opportunity to litigatehis ability to perform theessential functions of the
police officer position before the Board or PERAC.

Finally, the court finds it significant that Mel®gld not have raised
the specific issue adiscriminationat any earliepoint in the proceedings
Administrative exhaustion is a prerequisite foursuing adiscrimination
claim in federal or state court, and Melo had not ye¢dila charg of
discrimination before MCAD or EEO&tthe timethe relevant appeal period

expired See Sheehar207 F.3dat 4041 (rejecting the suggestion that the

Division has promulgated or promulgates a list esscription of essential
duties for a position that is consistent with thaséhe membés position,
the employer shall submit such list or descriptamthe essential duties for
the position in question.ld. In other words, the Board and PERAC treat as
dispositive the same HRD list which the First Citculeclined toso
recognize.

18 Moreover, itis not clear that, even if he had dp@ortunityto litigate
the issueMelo had sufficient incentive to do so. If Meks he asserts, only
agreed to involuntary retirement because he had btbeeatened with
termination— which would havehad adverse effects on his pensient
would work against his interests to argue thatdwl@d perform the essential
functions of his job before the Board or PERAC. niizd of the involuntary
retirement application, after all, would only leam the thratened
termination.

17
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plaintiff “could have raised the issue of disabHidgsed discrimination under
the ADA in hisstatutory appeal from the retirement determinadiorEven
setting the exhaustion requirement aside, howdahercourt cannot see how
an appeabf the PERAC decisiorwould have allowedhim to litigatethe
substance dfisdiscrimination claims. In an g@al fromaPERAC decision
the court'sreviewis limited to determining if substantial evidence sopted
PERAC'sfindings. The court accordingly declines to enter judgmertiasgt
Melo on preclusion grounds.
ORDER

For the foregoing reasonshe motion for summary judgmenis
ALLOWED in part andDENIED in part The court entersudgment against
Melo on the portions of Counts | through VI premised on &hfallon’s
liability as an individual. The remaining portions of Counts | through VI

survivethis motion, and the clenkill schedulethe casdor trial.

SO ORDERED.

/s/ Richard G. Stearns
UNITED STATESDISTRICT JUDGE
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