DaSilva v. Saul Doc. 23
Case 1:19-cv-12154-ADB Document 23 Filed 11/17/20 Page 1 of 15

UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

RAUL JORGE DASILVA
Plaintiff,

V.

ANDREW SAUL, Civil Action No. 19v-12154ADB
Commissioner of the Social Security

Administration,

* % ok ok kK ok kX ok %

Defendant.

MEMORANDUM AND ORDER

BURROUGHSD.J.

Plaintiff Raul Jorge DaSilvarings this actiopursuanto section205(g) of theSocial
SecurityAct, 42U.S.C.8 405(g)challenginghefinal decision of th&€€ommissionepf the
SocialSecurityAdministration(the “Commissionét) denyinghis claim for Social Security
Disability Insurance (“SSDI”) benefits. Currently pending are Mr. DaSilvaBan to reverse
the Commissioner’s decision denying his SSDI benefits, [ECF No. 15], and the Commissioner
crossmotion for an order affirming the decision, [ECF No. 20]. For the reasons teb&bow,
the Court finds thathe Administrative Law Judge erred by failingatdequatelyonsider
Mr. DaSilva’s workrelated manipulative activities and theref@BANTSMr. DaSilva’s
motion to reverse, [ECF No. 15], aBENIESthe Commissioner’s motion to affirm, [ECF No.
20].

l. BACKGROUND

A. Statutory and Regulatory Framework: Five-StepProcessto Evaluate
Disability Claims

“The SocialSecurityAdministrationis thefederalagencychargedwith administering

both theSocialSecuritydisability benefits programwhich providesdisability insurancedor
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coveredworkers, andhe SupplementaBecuritylncome programwhich providesassistancéor

the indigentfagedand disabled."Seavew. Barnhart, 27&.3d1, 5 (Lst Cir.2001)(citing 42

U.S.C.88 423, 1381a).
The SocialSecurityAct (the*Act”) provides thatinindividual shallbeconsideredo be
“disabla@” if he or shes:

unableto engagen any substantial gainfuctivity by reasonof any medically
determinablephysicalor mentalimpairmentwhich can be expectedto resultin
deathor which hadastedor canbe expectedo lastfor a continuous period of not
lessthantwelve months

42U.S.C.8 1382c(a)(3)(A)seealso42U.S.C.8§423(d)(1)(A) Thedisability mustbesevere,
suchthattheclaimantis unableto do his orher previouswork or any other substantial gainful
activity thatexistsin the national economySee42U.S.C.§ 1382c(a)(3)(B); 2C.F.R.
§ 416.905.

Whenevaluatingadisability claim under theAct, the Commissionausesafive-step
processwhich theFirst Circuit has explainedsfollows:

All five stepsare not appliedto every applicant,as the determinationmay be
concludedatanystepalongtheprocess Thestepsare:1) if theapplicanis engaged
in substantialgainful work activity, the applications denied; 2)if the applicant
does nohave,or hasnot hadwithin therelevanttime period, asevereampairment
or combination ofimpairments,the applicationis denied; 3)if the impairment
meetsthe conditiondor one of the listed’ impairmentsin the Social Security
regulations, then thapplicationis granted; 4)f theapplicant’s fesidualfunctional
capacity is suchthat he or she can still perform pastrelevant work, therthe
applicationis denied;5) if the applicant,given his orher residual functional
capacity,educationwork experienceandage,is unableto do any other work, the
applicationis granted.

Seavey 276 F.3t5 (citing 20 C.F.R.§ 416.920).
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B. Procedural Background

Mr. DaSilva applied for SSDI benefits on March 30, 2016, alleging that he became
disabled on January 24, 2015 duateariety of issuewith his left eye! [R. 120-21.2 The
Social Security Administration (the “SSA”) denied Mr. DaSilva’s applicatioMay 25, 2016
[R. 120-26], and again upon reconsideration on December 2, 2016, [R. 12Tha@after,
Mr. DaSilva requested an administrative hearing, and a hearing took place before Aalinmist
Law Judge Sujata Rodgers (the “ALJ”) on August 7, 2017. [R. 47-85]. On October 16, 2017,
the ALJ issued a decision finding that Mr. DaSilva was not disabled. [R. 141-61].

Mr. DaSilva sought review from the SSA Appeals Council (the “AC”), and, on June 22,
2018, the AC remanded the case. [R. 162-6HeAC identified a number of errors with the
ALJ’s decision. [Id.]. First, the ALJ had included a limitation on any work requirimey fi
manipulationin Mr. DaSilva's residual functioning capacity (“RFCt8espite the fact that the
record before her did not “contain medical findings that supgmbsguchla preclusion.”
[R. 164]. For that reason, the AC concluded that “[flurther consideration of [Mr. Da$ilva’s
ability to [do] workrelated manipulative activities pg]necessary.ld.]. Second, the three
jobs that the ALJ cited in the decisiomand packer, kitchen helper, and grocery bagded
“fingering” requirements which was irreconcilable with the ALJ’s findasgto fine

manipulation. [R. 165]. On remand, the ALJ was instructed to (1) obtain addmedical

L Although Mr. DaSilva alleged other medical issues, including depression and shoirigdaepa
does not raise arguments about them in connection with his motion to reSeesgenerally
[ECF Nos. 151, 22]. Accordingly, the Court will not discuss them.

2 References to pages in the Administrative Record, which was filed electronidalyFaXlo.
10, are cited as “[R._ ]V
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evidence, (2) further consider Mr. DaSilva’s RFC, especially with respétianipulative,
work-related activitie$ and (3) obtain supplemental evidence from a vocational exddr}. [

After the remandhe ALJ convened a second hearingNmvember 26, 2018
[R. 86-119]. Mr. DaSilva, who was represented by counsel, appeared and testified at the
hearing, as did vocational exp&t. Amy E. Vercillo (the “VE”).® [Id.]. The ALJ issued a
decision on December 11, 2018, concluding that Mr. DaSibsanot disabled and therefore not
entitled to SSDI benefits. [B1-46]. The ALJ’s decision became final on August 15, 2019,
when the AC denier. DaSilva’srequest for relew. [R. 2-7]. Mr. DaSilvatimely filed a
complaint with this Court on October 18, 2019, seeking review of the Commissioner’s decision
pursuant to section 205(g) of the Act. [ECF No. 1].

C. Factual Background

Mr. DaSilvawas born in May 1956; he is cuntéy sixty-four years old and was
fifty -nine when he initially applied f@SDIbenefits. [R. 39]. He has an elevegtiade
education. [R. 93]He lives in Dorchester, Massachusetith his wife, and haswo adult
children. [d.]. Between 1989, when he immigrated to the United States, and January 2015, his
alleged onset date, he worked consistently. [R. 104]. He held a number of jobs inakating
auto salvage technician, a lab technician, and most recently, a school bus drid8]. [R
Mr. DaSilva testified that hepends almost all of his time at home, watching television for short
periods of time, speaking with friends, and sitting around the house. [R. 98-99]. Haltestifie
that he does not help his wife with household chores or shoppirbadi he “sometimes” drives

within Dorchesterduring the day. [R. 94&K.98-99R. 104.

3 Dr. Vercillo is incorrectly referred to as “Dr. Versil” in parts of the record. Baseher
resume, however, it is cledrat her name is Vercillo not Versil. [R. 476].

4
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D. Medical Evidence

Mr. DaSilva is essentially blind in his left eye. [R-98]. In December 2014, he
experienced a loss of vision and was diagnosedlefitieyeretinal detachment. [R. 36]. He
underwent multiple surgeries, but his conditi@snot improved. [Id. In addition to medical
records, the record contairedevantmedical opinions from four doctors: Dr. Richard Bird,
Dr. Lauren WrightDr. Lucy Young, and Dr. Jack Grenier. [R. 38].

Dr. Bird, Mr. DaSilva’s primary carphysician, [R. 364], offered two opinions. June
2016, he stated that Mr. DaSilva had lost his vision in his left eye “due to retincthmetast and
[has]early signs of vision abnormality in his right eye,” “is not able to perform any detailed
work, including reading for other than a brief period of time,” and thas ‘qajesult ohis
permanent vision abnormalities, it is NOT reasonable to expect that Mr. Da8llba able to
obtain any employment that will generate an income of at least 80% of his papranehen
driving a school bus.” [R. 1386]. In November 2018, Dr. Bird opined, among other things, that
Mr. DaSilva’s vision in his right eye was 20/40 (with a corrective lghg} hisvision in hisleft
eye was 20/200 and that, because of his vision issues, he is “totally, and, for thelitgeseea
future, permanently disabled from any work requiring him to focus in a sustainezhfastread
or to manipulate to perform detailed tasks.” [R. 1798].

Dr. Wright completed a formitled “Impairment of Visual AcuityTreating Physician
Data Sheet” in July 2017. [R. 1665-70]. She concluded that adMre DaSilva could
“reasonably avoid workplace hazards,” he could not “safely work at unprotected lfeights
working on a roof, climbing a telephone pole)” or “sgfétive large commercial vehicl¢s.g.,
buses, tractetrailers) or machinery (e.g., bulldozers, forklifts)” without “excessive risk to

[him]self or others.” [R. 1668].



Case 1:19-cv-12154-ADB Document 23 Filed 11/17/20 Page 6 of 15

In September 2018, Dr. Young, an ophthalmologist who examined Mr. DaSlilkiple
times opined, among other things, that Mr. DaSilva is a “monocular patient” for whom she did
“not foresee any visual improvement going forward,” that “because he does not have depth
perception, he cannot resume regular bus driving,” that “he should avoid handling power tool
and working at elevated places daéhis lack of depth perception,” and that “[h]is lack of depth
perception may also preclude him from performing very delicate manipubatiwities as he is
unable to distinguish depth.” [R. 1792].

In September 2018, Dr. Grenian ophthalmologistompleted a “Visual Impairment
Information” form. [R.1794-97]. He concluded that Mr. DaSilva has no near visual acuity in
his left eyebut that, with correction, his near visual acuity in his right eye was 2(R3QL794].

He also opined that Mr. Da8#d’s extraocular movement was “full [without] restriction in any
field of gaze.” [R. 1795]. His overall conclusion was thtte vision inMr. DaSilvds better eye
was ta good for him taneet the SSA’s statutory requirements for blindness. [R.-B/Q4

E. The November 2018Hearing

OnNovember 26, 2018, the ALJ conducted a hearing at which Mr. DaSilva, his counsel,
and the VE appeared. [R. 86-119].

Mr. DaSilvatestified first, answering questions from both the ALJ and his counsel.
[R.93-113. He testified that his vision issues adversely affect his ability to wallnce,
drive, read, look at computer watchtelevision, and taccomplish tasks requiring fine motor
skills (e.g., fitting a screwdriver into a screwhead). [R.RA6-97, R. 104-08, R. 112With
respect to reading and looking at screens, he clarified that he can read or looleah dos only
about ten or fifteen consecutive minutes before needing a break. [R. 10BeG8]idthat he

drives, within Dorchester during the daytime, on occasion. [R. 94, R. 98-906]. When
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asked if he could perform any of his previous jobs, he said that he could not becausesaifrhis vi
issues. [R.111-12].

The VE testified next. [RL13-18. The VE was asked about the kind of work, if any, an
individual could perform if thaindividual had Mr. DaSilva’s age, education, and vocational
background, could perform work at “all exertional levels,” could “never climb |addapes,
and scaffolds,” must “avoid all exposurehtazards such as heavy machinery, moving
mechanical parts, uneven terrain, and unprotected heights,” had “no vision in &yeJetould
“tolerate work that involves occasional depth perception,” could “understand, remamthe
carry out simple and routine instructions for thaur intervals over the course of an eight-hour
workday and 40-hour work week, and cotddcasionally read and use the computer as a
function of the job.” [R. 114-15]. The VE testified that the hypothetical person could not
perform any of Mr. DaSilva’s previous jobs, [R. 115], but could perform other jobs, fidegti

as examples, “sorter,” “machine tender,” and “machine offbeareu@odder.” [R. 116-17].
When asked whether that same hypothetical person could perfornif Wakperson had “no
visual acuity, no depth perception, can less than occasionally handle, fingeaanuhrall
directions” the VE testified that those limitations would preclude all employment. [R. 117].
The VE also testified thavenif “fingering in [the three] jobs [identified] was occasionahé

hypothetical person would be unable to perform them. [R. 118].

F. The ALJ’s Decision

On December 11, 2018, the ALJ issued a decision finding that Mr. DaSilva was not
disabled under the Act. [R. 31-46]. Applying the fstep sequential evaluation process for
determining whether an individual is disabled, at step one, the Aedhdaed that Mr. DaSilva
has not engaged in substantial gainful activity since January 24, 2015, Mr. DaSikgesi all

onset date. [R. 33]At step two, she determined that Mr. DaSilva’s “left eye retinal detachment”

7
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is a “severe” impairment.ld.]. At step three, she determined that Mr. DaSilva does not have an
impairment or combination of impairmerihat equals a listed impairment. [R-3%]. Asis
relevant herein making this determination, she considered listing 2.02 (loss of central visual
acuity) and concluded that Mr. DaSilva’s impairment did not meet theigitecause “his
remaining vision in his better (i)aight eye after best correction is not 20/200 or less.” [R. 34].
Before considering step four of the sequential evaluation process, the ALJ found thenfpdiswi
to Mr. DaSilva’s RFC:

[a]fter careful consideration of the entire record, | find that the claimant has the

residual functional capacity to perform a full range of work at all exertional levels

but with the following noneartional limitations: He can never climb ladders ropes

and scaffolds. He must avoid all exposure to hazards such as heavy machinery,

moving mechanical parts, uneven terrain and unprotected heights. He has no vision

in the left eye. He can tolerate wdhat involves occasional depth perception. He

can understand[,] remember[, and] carry out simple and routine instructions for 2

hour intervals over the course of an 8 hour workday and 40 hour workweek. He
can only occasionally read and use a computer as a function of the job.

[R. 35]. The ALJ alsowrote that‘[p]er the AC’s remand ordef[she]did not include any
limitations relative to fine manipulation in the claimant’s residual functional dgpathe AC
concluded that ‘the record does not contain medical findings that supportadiciman fine
manipulation.” [R. 38 n.1 (internal ctians omitted)].

At stepfour, the ALJ determined that Mr. DaSilva is incapable of performing any past
relevant work. [R. 39]. At step five, she found that “[c]onsidering the claimag#’sealucation,
work experience, and residual functional capatitgre are jobs that exist in significant numbers
in the national economy that the claimant can perform.” [Id.]. Therefore, she foaihttha
DaSilva was not disabled under the Act. [R. 40].

STANDARD OF REVIEW

This Courthasjurisdiction pursuanto section205(g) of theAct, 42U.S.C.8 405(g).

Section205(g) provideshatanindividual may obtainjudicial review of afinal decisionof the

8
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Commissionepf SocialSecurityby instituting acivil actionin federaldistrictcourt See42
U.S.C.8 405(g). Undesentencdour of section205(g), the court has the poweo &nter,upon
the pleadings antlanscriptof the record, a judgmeatfirming, modifying, or reversing the
decision ofthe Commissioner . .with or withoutremandinghe causefor a rehearing.”_Id. A
court’sdecisionundersentencdour, howevercanbebasednly on areview of the

administrativerecordof proceedings before tli@ommissione SeeWhitzell v. Astrug 792F.

Supp. 2d 143, 14{D. Mass.2011) (citing 42 U.S.C. § 405(Q)).
Under &ction205(g),sentencdour, this Court’sreview of the Commissioner’slecision
is “limited to determiningwhetherthe ALJ usedthe properlegal standardsnd foundactsupon

the proper quanturof evidence.” Wardv. Comnir of Soc.Sec.,211 F.3d 652, 65516t Cir.

2000). In conductingsuchreview, the Courtmustdeferto the Commissionés factualfindings,
solongassuchfindingsare“supported by substantialidence, but the court’'sreview of the

Commissionés conclusions ofaw is de novo. 1d.; seealsoNguyen v.Chater 172F.3d31, 35

(1st Cir.1999) (“The ALJ’s findings offact areconclusivewhensupported by substantial
evidence . . . buarenot conclusivewhenderived by ignoringgevidencemisapplyingthelaw, or
judging mattersentrustedo experts.).

Under the substanti@vidence standard, a court looks to an existing administrative
record and asks whether it contains sufficien[t] evidence to support theyagye
factual determinations. And whatever the meaning of “substantial” in other
contexts, thehreshold for such evidentiary sufficiency is not high. Substantial
evidence, this Court has said, is more than a mere scintilla. It maagsmeans

only—such relevant evidence as a reasonable mind might accept as adequate to

support a conclusion.

Biegek v. Berryhill, 139 S. Ct. 1148, 1154 (2019) (alteration in original) (internal quotation

marks and citations omittedY.he Court“mustaffirm the[Commissioner’sfesolution evenif

therecordarguably coulgustify adifferentconclusionsolong asit is supported bygubstantial
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evidence.” RodrigueZPaganv. Secy of Health& HumanServs, 819F.2d 1, 3 (st Cir.1987)

(citing Lizotte v. Sec’yof Health& HumanServs, 654 F.2d 127, 1286t Cir.1981).

Where a court finds that the Secretary has committed a legal or factual error in
evaluating a particular claim, the district court's remand order will often include
detailed instructions concerning the scope of the remand, the evidence to be
adduced, and the legal or factual issuebd@ddressed.. . Deviation from the
court’s remand order in the subsequent administrative proceedings is itself legal
error, subject to reversal on further judicial review.

Sullivan v. Hudson490 U.S. 877, 885—-86 (1989}.is also legal error for an ALJ to disregard

an AC remand order. Dacosta v. Berryhib. 17cv-30085, 2019 WL 404039, al1 (D.

Mass. Jan. 31, 2019) (“On remand, an ALJ shall take any action that is ordered by the Appeals
Council and may take any additional action that is not inconsistent with the AQqueaisil’s

order.” (internal quotation marks omitteddge als@®onna D.A. v. Saul, No. 16v-00133, 2020

WL 1317730 (D. Me. Mar. 20, 2020) (remanding because ALJ failed to adhere to AC’s remand

order), report and recommendation adopted, 2020 WL 2364577 (D. Me. May 11, 2020).

DISCUSSION

Mr. DaSilva asserts that the ALJ’s determination should be reveesedisgin denying
his application for benefitshe ALJ ignored record evidence. [EQB. 151 at 7]. Specifically,
Mr. DaSilva contends that the Aldisregarded the AC’s remand order by failing to consider
limitations on hisvork-related manipulative abilitiemnd ignored the portions Bfr. Bird’s and
Dr. Young’s opinions relevant that issue [Id. at 7~8]. The Commissionectoncedes that “the
ALJ’s decision is not perfect” but maintains that it should be affirmed bedasssipported by
substantial evidence and any em@s harmless. [ECF No. 21 at1¥].

A. The ALJ Erred

As discussed above, an ALJ’s failure to comply with a remand order is an independent

ground for reversalSeeSullivan 490 U.S. at 88@acosta2019 WL 404039, at *1Xkee also

10
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Donna D.A., 2020 WL 1317730; Ellis v. Colvin, 29 F. Supp. 3d 288, 299 (W.D.N.Y. 2014)

(“The failure of an ALJ to abide by the directives in an Appeals Council remand order

constitutes legal error requiring remand.h its June 22, 2018 remand order, the AC directed

the ALJ b

. [o]btain any additional evidence concerning the claimant’s impairments in
order to complete the administrative record in accordance with the
regulatory standards regarding existing medical evidgnce

. [g]ive further consideration to the claimant’'s maximum residual functional
capacity, including the claimant’s ability to engage in manipulative,
work-related activities, and provide appropriate rationale with specific
referenceso evidence of record in support of the assessed limit§timmd]

. [o]btain suplemental evidence from a vocational expert to clarify the effect

of the assessed limitations on the claimant's occupational base. The
hypothetical questions should reflect the specific capacity/limitations
established by the record as a whole. The Athtnative Law Judge will

ask the vocational expert to identify examples of appropriate jobs and to
state the incidence of such jobs in the national economy. Further, before
relying on the vocational expert evidence the Administrative Law Judge
will identify and resolve any conflicts between the occupational evidence
provided by the vocational expert and information in the Dictionary of
Occupational Titles (DOT) and its companion publication, the Selected
Characteristics of Occupations.

[R. 165 (citation®omitted)]. In short, the ALJ was required to obtain additional medical
evidence, reconsider her RFC determination based on the entire record (includidditibaal
evidence), paying special attention to Mr. DaSilva’s ability to “engagsampulative

work-related activities,” and question the vocational expert accordingly. [Idfeakhsin
fashioningMr. DaSilva’sRFC, the ALJstated that she “did not include any limitations relative
to fine manipulation in the claimant’s residual ftianal capacity” because “the AC concluded
that ‘the record does not contain medical findings that support a limitation on fine
manipulation.” [R. 38 n.1]. This statement evidences a misunderstanding of tke AC’
instructions When the AC wrote that “eéhrecord does not contain medical findings that support

a limitation on fine manipulation,” it was referring to the recasd then existed. [R. 164].

11
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Given its instructions to obtain additional evidence and reconsid&RB8ethe AC clearly
intended for the ALJ to give further thought to the issuetoleat its order as statement that
no limitations on fine manipulath exist. Even he Commissioner acknowledges that the ALJ
disregarded the AC’s instructions. [ECF No. 21 at 12]. Thus, the ALJ erred in failapére
to the AC’s remand order.

B. The ALJ's Error Was Not Harmless

Even having found error, the Court need only reverse if it finds the error was not
harmless.Ward, 211 F.3cat 656 (“While an error of law by the ALJ may necessitate a remand,
a remand is not essential if it will amount to no more than an empty exeraneridl citations

omitted));seeStevenson v. SaulNo. 19¢v-11202, 2020 WL 5821612, at *8 (D. Mass. Sept. 30,

2020) (“Accordingly, even if the ALJ followed the Council’s instruction, withoutenfthe
claimant would not have prevailed]. Thus, [the claimant] has not sustained her burden of
establishing that the ALJ’s failure to comply resulted in harmful error requiriregs&ivor

remand’); see alscColon v. Saul, 463 F. Supp. 3d 66, 74—75 (D. Mass. 2020) (conducting

harmfulness analysis in context of failure to comply with remand ofciéng Perez Torres v.

Sec'y of Health & Human Servs., 90 F.2d 1251, 1255 (1st Cir. 1989)).

Here, Mr. DaSilva argudabat had the ALJ faithfully carried out the AC’s orcerd
consideredhll theevidencdn the record—specificallythe opinions of Drs. Bird and Young
regarding his ability to conduct manipulative wogtated activity—she would have found that
his ability to manipulate was limited and, given the VE'’s testimony, that heligasled from all
work. [ECF No. 15t at 6-8]. The Commissioner asserts ttfa error was harmless because
any manipulativéimitationsassessedould have beebased omMr. DaSilva’'slack of near
visual acuity which has already been accounted fahmjobsidentified bythe VE. ECF No.

21 at 12-1B
12
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Had she considered the issue as the AC directed, based on the opinions of Dr. Bird and
Dr. Young, [R. 1792 (Dr. Young), R. 1798-99 (Dr. Bird)], the ALJ comédl have concluded
that Mr. DaSilva halimitations on his manipulative work-related activities. Dr. Bird opined that
“Mr. DaSilva remains, therefore, totally and, for the foreseeable futuraapently disabled
from any work requiring him to focus in a sustd fashion, to read or to manipulate to perform
detailed tasks.” [R. 1798]. Similarly, Dr. Young opined that DaSilva’s “lack of depth
perception may also preclude him from performing very delicate manipubatiwities as he is
unable to distinguish depth.” [R. 1792[he Selected Characteristics of Occupations, a
companion text to the Dictionary of Occupational Titles, defines a numberkirelated

physical demands. U.S. Dep't of Labor, Emp’T&ining Admin.,Selected Characteristics of

Occupations AppC. Physical Demands (1993Y.wo are particularly relevant here. “Handling”

is defined as “[s]eizing, holding, grasping, turning, or otherwise working with hand or hands.
Fingers are involved only to the extent thatlare an extension of the hand, such as to turn a
switch or shift automobile gearsId. “Fingering” is defined as “[p]icking, pinching, or
otherwise working primarily with fingers rather than with the whole hand or aimtzandling.”
Id. In light of the opinions of Drs. Bird and Young, the ALJ could have concludedt that

appropriate to includa limitation on handling and/or fingerimg Mr. DaSilva’s RFC*

4 In her decision, the ALJ gave “significant weight” to Dr. Young’s opinion but carved out from
the opinion Dr. Young's conclusion regarding manipulation seemingly because she
misunderstood the AC’s remand instructions. [R. 38]. If she had not misunderstoodghe AC
order, she may have given “significant weight” to Dr. Young’s entire opinion. With respect

Dr. Bird, she gave “less weight” to his June 2016 opinion but did not explicitly mention his 2018
opinion. ]d.]. One of the issues that she identified with Dr. Bird’s 2016 opinion, that he is not
an eye specialist, may have been cured in his 2018 opinion because he explicitly mentions
consultation with Dr. Young, an eye specialist. [R. 1798]. Accordingly, it is possibka¢hat

ALJ would have credited Dr. Bird’'s opinion.

13
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Had theALJ includeda limitation on eithefhandling” or “fingering” in Mr. DaSilva’s
RFC, it is possible that she would have also found Mr. DaSlisabled. Alternatively, the error
may in fact be harmless, but the Court is not prepared to find that on the clwsoedt re
Thereforethe Court cannot conclude thHarerror was harmleser that remand would be an
“empty exercis€ SeeWard 211 F.3d at 656. Perhaps most importantly, the ALJ was told by
the AC toperform an analysis thahethen failed to do for whatever the reason. The Court
ascribes no ill motig to the ALJ but finds thaflr. DaSilvais entitled to the consideration
ordered by the AC.

In sum, the ALJ erred biailing to consider Mr. DaSilva’s limitations on manipulative
work-related activities (i.e., his ability to “handle” and “fingedd she was directed to do by the
AC. Becauseéncluding a limitation on “handling” and/or “fingeringfi her RFC determination
may have altered her conclusion that Mr. DaSilva is not disafsdedrror is not harmlessd
remand is appropriate.

V. CONCLUSION

Forthereasonstatedabove, theCourtfindsthatthe ALJ erred by failing to consider
Mr. DaSilva’s manipulatiofrelated limitations as required by the AC’s remand order.
Moreover, the Court cannot conclude that the error was harnTassefore, Mr. DaSilva’s
motion to reverse, [ECF No. 15], GZRANTED and the Commissioner’s motion to affirm, [ECF
No. 2(, isDENIED. The Commissioner’s decisionREVERSED and the case is
REMANDED for further proceedings consistent with this opinion and the AC’s previous remand
order.

Upon remand, the AC shall assign the matter to an ALJ who has not heard this matter

before. SeeMuniz v. Berryhill No. 16¢v-00303, 2017 WL 4083152, at *3 (D.N.H. Sept. 15,

14
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2017) (“In light of the fact that the ALJ has reviewed [the claimant’s] case twiceotine
believes that this is a case where ‘a fresh look by another ALJ upon remand would b

beneficial.” (quoting_Simpson v. Colvin, 2 F. Supp. 3d 81, 93 (D. Mass. 2018 AC shall

also direct the newhassigned ALJ to consider the issues raised in this remand as well as the
prior remand; to consider and reach an explicit determinatigerding Mr. DaSilva’s
manipulationrelated limitations; to evaluate all evidence in the record; and to complete the
analysis accordingly. If warranted, the ALJ shall offer Mr. DaSilva an opportiamits hearing
and take any further action necessargdmplete the administrative record prior to resolving the
issues discussed above and issuing a new decision.

SO ORDERED.
November 17, 2020 [s/ Allison D. Burroughs

ALLISON D. BURROUGHS
U.S.DISTRICT JUDGE

15



