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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

ANGIODYNAMICS, INC., )
Plaintiff , )

V. ) C.A. NO. 09-cv-30181-MAP

BIOLITEC AG, )
WOLFGANGIEUBERGER, )
BIOLITEC, INC., and )
BIOMED TECHNOLOGY HOLDINGS, )
LTD., )
Defendants. )

MEMORANDUM AND ORDER
REGARDING PLAINTIFF’'S MOTION FOR SANCTIONS UNDER RULE 37,
PLAINTIFF'SMOTIONFOREXPENSES;ANDPLAINTIFFSFURTHER MOTION
FOR RULE 37 SANCTIONS
(Dkt. Nos. 522, 622, and 639)

March 29, 2018

PONSOR, U.S.D.J.

l. INTRODUCTION

Plaintiff has filed three motions seeking various
sanctions for Defendants’ deliberate refusal to comply with
this court’s post-judgment discovery orders. Defendants’
counsel does not deny that his clients have knowingly and
intentionally flouted these orders. Indeed, this mostrecent

conductofDefendantWolfgangNeubergerisperfectly consistent
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with Neuberger’s pattern of unscrupulous and dishonorable
conductbothasalitigantand abusinessman, over manyyears.
After asummaryofthepertinentproceduralbackground,
court’s rulings on the motions are set forth below. As will
beseen,thecourtwillallowPlaintiff'sfirstmotion,inpart,
decliningtoenterjudgmentasrequestedbutimposinga
contemptsanctionasanalternative. Itwillallowthe second
motion for attorney’s fees, imposing this sanction on both
Defendants and their counsel. It will deny the third motion.

Il. PROCEDURAL BACKGROUND

Thenumerousdecisionsalreadyissuedbythiscourtand by
the First Circuit make it unnecessary to recite afine grained

history of the background of this case. See generally

the

monetary

AngioDynamics,Inc.v.BiolitecAG,880F.3d600(1stCir.2018)

(declining, “reluctantly,” to impose sanctions on defense

counsel); AngioDynamics, Inc.v.BiolitecAG,880F.3d 596 (1st

Cir. 2018) (affirming district court’s denial of Defendants’

motion for relief under Rule 60(a) and 60(b)(5));

' His attorney’s behavior has also been of concern. In his
latest foray before the Court of Appeals, Neuberger’s counsel
barely escaped a rare imposition of sanctions upon him
personally. AngioDynamics, Inc.v.BiolitecAG,880F.3d 600,
601 (1st Cir. 2018).
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AngioDynamics,Inc.v.BiolitecAG,991F.Supp.2d283(D. Mass.

2014) (entering default judgment against Defendants on the
issue of liability as a sanction for misconduct during the

course of discovery), and AngioDynamics, Inc. v. Biolitec AG,

991 F. Supp. 2d 299 (D. Mass. 2014) (entering judgment for
Plaintiffintheamountof$74,920,422.57),bothaff'd,780 F.3d

429 (1st Cir. 2015); AngioDynamics, Inc. v. Biolitec AG, 946

F.Supp.2d205(D.Mass.2013) (allowing Plaintiff semergency
motion for sanctions, issuing an arrest warrant for Defendant
Neuberger for civil contempt, and levying coercive fines),

aff’d and remanded in part, 780 F.3d 420 (1st Cir. 2015);

AngioDynamics,Inc.v.BiolitecAG,910F.Supp.2d346(D. Mass.

2012) (denying Defendants’ emergency motion for
reconsideration of the preliminary injunction order).

Even with this overview, the narrative summary needed to
put the court’s current rulings in context is unfortunately
somewhat lengthy.

The story begins with a supply and distribution agreement
Defendant Biolitec, Inc., entered into with Plaintiff, which
included a provision requiring Biolitec to hold Plaintiff
harmless from any damages resulting from patent infringement
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litigation arising from the sale by Plaintiff of Biolitec’s

products. WhenPlaintifffounditselfthetargetofprecisely

the patent litigation contemplated, Biolitec reneged on its

agreement. Plaintiff sued to enforce the agreement in the
NorthernDistrictofNewYork,andin2012itobtaineda judgment
against Biolitec in the amount of $23,156,287.00. (Dkt. No.

205, Attach. 1 at 7.)

To avoid paying this judgment, two related Biolitec
entities, Biomed Technology Holdings, Ltd., and Biolitec AG,
looted Biolitec, removing all its assets so that it would
essentially be judgment-proof. The upshot was this lawsuit,
filed in October 2009 against three corporations and one
individual: Biolitec, Inc. (a Massachusetts corporation);
BiolitecAG(aGermancorporation);BiomedTechnology Holdings,
Ltd. (a Malaysian corporation); and Dr. Wolfgang Neuberger,
president, CEO, Chairman,anddominantshareholder of Biolitec
AG as well as numerous affiliated entities. During the
preliminary stage of the litigation, Neuberger dodged service
of process energetically, greatly delaying the litigation.

(May 17, 2011, Mem. & Order at 3 (remarking on Defendant
Neuberger’s “evasive conduct” and his counsel’s “possibly
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inadvertentbutneverthelessmi sleadingstatements”), Dkt.No.
47.)

A critical moment in the lawsuit occurred in August 2012,
whenPlaintifflearnedofthe plansofBiolitecAGtomergewith
itsAustriansubsidiary. Persuadedthatthismovewas intended
tomake anyjudgmentobtained againstBiolitec AGinthiscourt
unenforceable, the court granted a preliminary injunction
prohibiting the merger. (Order dated Aug. 29, 2012, Dkt. No.

126.) Subsequent motions to reconsider and to vacate in

December 2012 and February 2013 were denied, and Defendants

appealed to the First Circuit. All during this time,

Defendants’ counsel repeatedly assured this court that his

clients, though disagreeing, would respect the injunction and

notproceedwiththemerger. Intheteethoftheseassurances,

and while Defendants’ appeal was pending, Neuberger

intentionally violated the preliminary injunction by

organizing and consummating the Biolitec AG downstream merger

into Austria. Asaresult,onMarch 22,2013, Plaintifffiled

its first Motion for Contempt. (Dkt. No. 205.)
OnApril1,2013,theFirstCircuitaffirmedtheissuance

of the preliminary injunction, noting that the “troubling
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guestions about Defendants’ good faith” raised before the
district court were even “more disquieting in light of
defendants’ decision to complete [the] merger . . .
notwithstanding the court’s preliminary injunction.”

AngioDynamics, Inc., 711 F.3d 248, 250 n.1.

In connection with Plaintiff's motion for contempt, the
court ordered Defendant Neuberger to appear in person to show
cause why he should not be sanctioned. After Defendants’
counsel informed the court that Neuberger refused to appear,
the court issued a warrant for his arrest. This warrant is
still outstanding. Someday, perhaps, it may result in his
well-deserved apprehension.

Inadditiontothe warrantforarrest, the court, on April
11,2013,allowedPlaintiff smotionforcontempt. This ruling
provoked motions by Defendants for reconsideration and for
recusal. The court denied both motions; a petition for
mandamusseekinganorderrequiringrecusalwasrejectedbythe
First Circuit as “entirely without merit.” (Dkt. No. 380.)

Defendants’ continuing contempt eventually led to entry
of a default judgment against them on March 18, 2014, for
$74,920,422.57. This judgment was affirmed by the First
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Circuit on March 11, 2015, which stated: “Facing repeated
recalcitrance almost five years after [Plaintiff] filed the
instant action, the district court acted well within its
discretion when it concluded that no lesser sanction could
address the twin goals of penalty and deterrence.”

AngioDynamics, Inc., 780 F.3d at 436. 2

Predictably, Defendants have ignored the outstanding
judgment. Plaintiff in response has worked steadily, through
what would in an ordinary case be routine post-judgment
discovery,tolocateassetsfromwhichtosatisfythejudgment,
at least in part. For example, Plaintiff served a document
request seeking information on United States agents for
Biolitec entities engaged in the manufacture or processing of
products imported into this country. An interrogatory asked
Defendants to “[l]ist all accounts receivable held by any

Biolitec entity in which the amount is owed by any United

2 Initsdecisionthe FirstCircuitremandedthe case, inpart,
instructing this court to put a cap on the escalating civil
sanction intended to coerce Neuberger into reversing the
forbidden merger. This court modified its sanction order
accordingly, and the First Circuit affirmed this action on May

6, 2016. AngioDynamics, Inc. v. Biolitec AG, 823 F.3d 1, 10
(1st Cir. 2016).
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States-basedentity orperson.” (ReynoldsAff., Dkt.No.498,
Attach. 2 at 5-6.)

Thesediscoveryinitiativesmadesense. Goodcause
to conclude that Defendants, and particularly Neuberger,
continuetoenjoysubstantialincomefrombusiness
conducted in the United States through foreign corporations
controlled by him. Neuberger is the moving force behind an
array of affiliated corporations established from Malaysia, to
Dubai, to Latvia. Evidence suggests some of them may do
business in this country. 3

In response to these discovery initiatives, Defendants
filed partial, superficial responses, but substantively
stonewalled. Asaresult,onDecember2,2015,Plaintifffiled
amotion to compel, which was allowed by the court on February
18,2016, withanorderthat Defendants serve fulland complete
responses by March 21, 2016. Defendants failed to comply and

filed an interlocutory appeal of the court’s ruling with the

3 Trustee process against Neuberger-affiliated American

entitiesresultedinthe prompttransferoftheirUnited States

assetstoforeign companies controlled by Neuberger, followed,

thenextday, bytheirfilingofbankruptcy. Litigationinthe

bankruptcy court arising from this conduct has recently been

settled. (See Notice of Settlement Agreement, Dkt. No. 650.)
8
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First Circuit. OnJune 27,2016, Plaintiff filed a motion for
sanctions (Dkt. No. 522), which will be addressed below.
OnAugust31,2016,theFirstCircuitdismissed
appeal, observing that the district court’s discovery ruling
did not constitute a final appealable order. Among other
reasons for the dismissal, the Court of Appeals stated that to
challenge the order Defendants “may refuse to comply with it
and the district court may then hold them in contempt, thereby
opening apotential pathforreview.” (United States Court of
Appeals Judgment of Aug. 31, 2016, at 1, Dkt. No. 540.)
Plaintiff, meanwhile, continued its attempts to unearth
assets in the United States from which it might satisfy the
outstanding judgment, this time serving discovery seeking
information relating to the identification of U.S. patents,
copyrights, ortrademarksinwhich Biolitec entities possessed
an interest. Defendants again failed to provide substantive
responses. Again,Plaintifffiledamotiontocompel(Dkt.No.
551), again the court allowed the motion (Dkt. No. 575), and

again Defendants refused to comply. On April 12, 2017,

Defendants’

Plaintiff filed a motion for attorney’s fees pursuant to Rule

37(a)(5)(A) (Dkt. No. 622), which is addressed below.
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On July 27, 2017, Plaintiff filed a motion for sanctions
based on Defendants’ failure to comp ly with the court’s order
allowing Plaintiff’'s second motionto compel. (Dkt.No.639.)
This third motion, as will be seen below, seeks an order from
this court first finding (as a sanction for Defendants’
discovery intransigence) that Defendants own certain patents
held in the name of four third-party entities, and second
ordering Defendants to transfer these patents to Plaintiff.

While Plaintiff was vainly trying to get responses to its
discovery, or compliance with court orders compelling it,
Defendants continued to dun the Court of Appeals with attempts
to obtain reversal of this court’s rulings. On Defendants’
fifth unsuccessful try, the First Circuit’s patience appeared
to be wearing thin: “This case is at an end, and we will not
be as charitable, and will not expect the district court to be
charitable, to any additional attempts at prolonging it.”

AngioDynamics, Inc., 880 F.3d at 601. At the same time, the

Court of Appeals issued a ruling “reluctantly” declining to
Impose sanctions on Defendants’ counsel. Id. at 600.

[ll. DISCUSSION

A. Motion for Sanctions Under Rule 37 (Dkt. No. 522)
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Asnotedabove,inDecember2015, Plaintiffmovedtocompel
Defendants to provide information with regard to assets held
by third parties that might be available to satisfy the $74.9
million judgment Plaintiff has obtained against them. (Dkt.
No.497.) OnFebruary 18,2016, the courtallowed the motion,
requiring Defendants to serve full and complete responses to
the document requests and interrogatories no later than March
21, 2016. Itis undisputed that Defendants have defied the
court’sorder. Indeed,theirattorneyhasdeclinedto confirm
whether his clients will comply with the court’s ruling, even
iftheyareheldincontempt,andthe contemptorderisaffirmed
on appeal. 4 Defendants have on multiple occasions appealed
rulings by this court and then continued to ignore them when
theyareaffirmed. (SeeDkt.No.649,at10-11,listingtwelve
instances in this litigation where Defendants defied a court
order, filed a motion to vacate it or took an appeal, and then

continued to defy the order once it was upheld.)

4 Counsel has only gone so far as to suggest, in a footnote to
a recent memorandum, that his clients are “likely to comply”
withthis court’'srulinginthe eventthe First Circuitaffirms
it, but possibly only to the extent of disclosing “publicly
available”information. (Defs.”Mem.inOpp’nat14n.3, Dkt.
No. 647.)
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As a sanction pursuant to Fed. R. Civ. P. 37(b)(2)(A),
Plaintiff's motion requests that the court enter a default
judgment establishing that “all U.S. revenues of any Biolitec
group entities belong to [D]efendants and thus are subject to
executiontosatisfy AngioDynamics’sjudgment.” (Dkt.No0.522
at2.) Themotionincludesasan exhibitaproposed “Judgment
inaCivilCase.” Thisjudgment,ifissuedbythe court,would
find that “[a]ny sum or liability owed to any entity owned
directly or indirectly by [Biolitec AG, Biomed Technology
Holdings,andWolfgangNeuberger]belongstothose [Dlefendants
and is subject to execution or other applicable procedure to
satisfy the March 18, 2014 judgment of this Court against the
[Dlefendants.” (Id. at Ex. 1.) The proposed judgment
specifically excludes certainnamed entities that, atthe time
Plaintiff's motion was filed, were subject to formal Chapter
7 bankruptcy proceedings.

Theproblemwiththismotion,atleastasoriginallyfiled,
isthatithas notidentified whothe “Biolitecgroup entities”
referred to are (assuming they exist), or precisely what the
relationship of these unspecified entities to Defendants
(whether“direct”or“indirect’ymaybe. Thephrase“Biolitec
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groupentities’seemstobemerelyashorthandusedbyPlaintiff

torefertoanyunnamedentitiesowned“directlyorindirectly”

by Defendants.  °
Thislackofspecificitymeansthatthecourt,ifitentered

the requested judgment, would be, in essence, flailing around

inthedarkhopingtohitsomethingthatdeservedablow. While

the authorities cited by Plaintiff confirm the power of courts

to use the contempt sanction generally in connection with

misconductduring discovery, none of them supportthe specific

sort of judgment Plaintiff is requesting.
Thereisamaddeningironyhere,whichDefendantsandtheir

counsel are surely aware of. The reason for Plaintiff's and

the court’s blindness is Defendants’ shameless stonewalling.

TheyrefusetorevealwhetheranyBiolitecgroupentities, which

Defendants prefer to call “non-party affiliates,” even exist.

5 In a more recent filing, Plaintiff has identified four
corporationsthatitsaysareBiolitecgroupentities: Biolitec
Unternehmensbeteiligungs Il AG (BUIIAG) of Austria; Biolitec
Pharma Marketing, Ltd. (BPML) of Malaysia; Biolitec Pharma IP
and Investment Ltd. (BPI) also of Malaysia; and Biolitec SIA
(BSIA) of Latvia. (Pl.’s Mem. in Support at 1 n.5, Dkt. No.
640.) Inasubsequent memorandum, Plaintiff makes clear that
thislistingonly capturesentities usingas partoftheirname
the term “Biolitec” in some form. Other corporations with
differentnamesmaystillbe“Biolitecgroup entities.” (Pl.’s
Reply at 8 n.9, Dkt. No. 649.)
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Hints and inferences suggest that indeed these “entities” or
“affiliates” are alive and well, that they do business in the
United States, and that Wolfgang Neuberger is very possibly
garnering significantincome through them —-fundsthatshould
be available to satisfy Plaintiff's judgment. But Defendants
refuse to respond to routine post-judgment discovery and
provideinformationthattheypossessregardingthese entities.
This information would allow Plaintiff to take Step One, to
confirm that these entities exist. Step Two might follow,
allowing Plaintiff to discover whether the entities possess
funds owed to Defendants that may legitimately be garnished to
satisfy the judgment. None of this can happen because of
Defendants’ defiance of court orders.

As frustrating and as ethically dubious as Defendants’
tactic may be, the solution is not for the court to issue a
broad-ranging judgment whose targets and impact cannot be
gauged. For this reason, and for this reason alone,

Plaintiff's motion must be denied. 6

6 Attimes, Plaintiffappearsto argue thatitis uncontested,
or conceded, that Defendants are in privity with, own, or
control the “Biolitec group entities.” The court has been
unable to locate any such formal or binding concession. The
tenor of Defendants’ opposition is quite the opposite: they
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Having made this adverse ruling, the court mustunderline
thatitisnotadoptinganyoftheoftenrepeated,and
nonsensical, arguments offered by Defendants in opposition.

Defendants continue to contend that the underlying default

frequently

judgment, though affirmed by the Fir st Circuit more than once

now, is invalid, because the record contains “uncontested
expert declarations that a judgment would be equally
unenforceable in both Austria and Germany.” (Defs." Mem. in
Opp’nat3,Dkt.N0.533.) Thecourthastimeandagain
this hired-gun opinion, which it has no obligation to adopt,
finding the contrary evidence (including the deposition
testimony of a Biolitec insider) more persuasive.

Another of Defendants’ arguments is especially
distasteful: the accusation that Plaintiff is “arrogantly”
requesting reliefagainstthe Biolitec group entities “without

even attempting to identify the entities.” (Id. at 3.)

Defendants make this argument without stooping to acknowledge

rejected

contend that the entities or affiliates (if they exist) are
independent corporations under the law; judgment cannot be
obtained against them, and their assets cannot be seized,
withoutformalnotice andthe other protectionsofdue process.
Ofcourse,thiscontentionisirrelevanttothequestion
Defendants are obliged to provide discovery about these
entities.

15
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thatthereasonPlaintiff,andthecourt,areunabletoidentify

the entities, or even learn whether they exist, is because
Defendantshavetakensuchpainstoconcealthem,inbald-faced
violation of court orders.

Finally, the argument that the court lacks jurisdiction
over the entities and would be operating beyond its authority
byissuingadefaultjudgmentagainstthesesocalled
affiliates” falls flat because the court is not in a position
of knowing whether it has jurisdiction over the parties, due
to Defendants’ own misconductin throwing a blanket over them.

Itisunfortunate, buttrue, thatthe basis ofthe court’s
ruling is simple and unrelated to Defendants’ specious
opposition. The fact is the court is essentially blind both
as to the targets of Plaintiff's proposed judgment and as to
the nature of the judgment’s impact. Even in circumstances
crying out for justice, the court would risk compounding
inequity by entering the requested judgmentin this situation.

Other sanctions are, however, appropriate. Defendants
themselves recognize this, indicating that they wish to take
yet another appeal and that an order of contempt would entitle
themtodoso. (Dkt. No.540.) Not surprisingly, Defendants

16
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suggest that any sanction for their contempt be “modest.”
(Defs.’"Mem.inOpp’nat16n.3,Dkt.N0.634.) Whilenaturally
disagreeing that the sanction should be merely a slap on the
wrist,Plaintiffagreesthatatthispoint,andhaving
other options, a contempt sanction is proper at a minimum.
Based on the foregoing, as an alternative to the judgment
soughtby Plaintiff,the courtherebyfindsthatDefendantsare
incontemptofitsdiscoveryorderdatedFebruary18,2016(Dkt.
No. 511), and orders Defendants, one last time, to serve full
and complete answers to Plaintiff's interrogatories and
requestsfor production, on or before April 15,2018. Failure
todothis,willresultintheimpositionofacontemptsanction
in the amount of $25,000, and a further sanction of $25,000
accumulating on the fifteenth of the month for each succeeding
month, until Defendants have complied, up to a maximum of
$1,000,000.

Tothisextent, Plaintiff’'s Motionfor Sanctions (Dkt. No.
522)ishereby ALLOWED, inpart. Absentcompliance,the court
orders that the $25,000 contempt sanction be paid to the Clerk
of Court of the United States District Court for the District
of Massachusetts on or before April 15, 2018. Inthe event of
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an appeal, the court orders that the sanction nevertheless
continue to be paid monthly and held by the Clerk in an
interest-bearing account pending the outcome of the appeal.
This sanction is for civil contempt; it has been crafted to

enforce compliance by Defendants with the court’s discovery
order and may be reconsidered when and if Defendants do comply
with that order.

B. Motion for Expenses (Dkt. No. 622)

This motion is straightforward and should obviously be
allowed. Rule 37 states that when the court grants a motion
to compel it “must, after giving an opportunity to be heard,
require the party . . . whose conduct necessitated the motion,

the . . . attorney advising that conduct, or both to pay the

movant's reasonable expenses incurred in making the motion,
including attorney’s fees.” Fed. R. Civ. P. 37(a)(5)(A)
(emphasis added).
Escape hatches to avoid an award of fees and expenses in
these circumstances are closed to Defendants here. Plaintiff
consulted with Defendants twice before filing the motion,
Defendants’oppositionwasnotsubstantiallyjustified,and the
award is more than just.
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In fact, even without the mandatory language of Rule
37(a)(5)(A),itwouldbeclearthattheegregiouscircumstances
of this case demand the award requested as a matter of the
court’s discretion. The motion to compel at issue here,
Plaintiff's second, was filed on December 26,2016. (Dkt.No.
551.) Itwas allowed by the c ourton February 17,2017. The
motion for costs and fees followed on April 12, 2017. No
substantive response has ever been filed to these discovery
requests; Defendants’ failure to do this lacks any plausible
justification.

Defendants’ argument that the December 2016 motion was
unnecessary and that an alternative strategy by Plaintiff --
amotion for a contempt sanction to punish Defendants’ earlier
failure to respond to discovery -- would have saved time and
money is without merit, for at least two reasons.

First, nothing in the law, and certainly nothing in Rule
37,requiresacourttowaittoimposesanctionsforadiscovery
violation until the violator has been held in contempt and
unsuccessfully sought review in the Court of Appeals. Onthe
contrary,therulesaysthatwhenamotiontocompelisallowed,
the court “must” require the party whose conduct necessitated
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thefilingofthemotiontopaycostsandattorney’sfees, absent
some overriding consideration. The monetary penalty here is
a straightforward application of that mandate.

Second, filing a new motion to compel was a perfectly
legitimate strategy by Plaintiff to try to pry new discovery
out of Defendants. The second round of interrogatories and
requestsforproductionwereaimedatanentirelydifferent area
of discovery. A party wrongfully resisting discovery cannot
avoid sanctions by offering stage directions as to how the
moving party might, in its view, have more economically
proceeded. Plaintiff'scounselhadaright,andan obligation
tohisclient,toproceedwithtoolsofhisownchoice,theones
hefeltofferedthegreatestlikelihoodof success. Defendants
couldhaveavoidedtheriskofanawardofcostsandfeessimply
by responding to Plaintiff's discovery.

The amount of the costs and fees award requested here,
$48,930,wouldbesomewhatonthehighsideifthiswereanormal
case, but this case is anything but normal. Plaintiff's
counsel understandably briefed his motion to compel with
particular thoroughness and diligence, given Defendants’
history of endlessly inventive opposition. The choice of
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motion and hours spent on that motion were well justified in

light of Defendants’ history of dilatory tactics. The court

finds the hours expended litigating the discovery motion by

Plaintiff's counsel entirely reasonable in this context.

Defendants offer no opposition to the hourly rates, which the
court also finds reasonable.

The award of sanctions will be against Defendants and
against Defendants’ primary counsel, The Griffith Firm, which
has been calling the shots throughout this litigation. Itis
guite clear thatlocal counsel is acting essentially as a host
attorney under the local rules. Local counsel’s entirely
formalpositionwasevidencedatthe January 25,2017, hearing,
when counsel for The Griffin Firm was unexpectedly absent due
to a family emergency, and local counsel merely requested a
continuance. (Dkt. No. 567.)

Evidence of complicity by The Griffin Firm in Defendants’
contumacy has been manifested by the continuous stream of
baseless arguments offeredin supportofits clients’ conduct.

A good example is the specious argument, offered at the outset
of this case and trotted out repeatedly since then, that
Neuberger was justified in defying the court’s preliminary
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injunction and moving ahead with the downstream merger of his

German company with his Austrian one , because this merger did
not substantively prejudice Plaintiff. 7 First of all,
Neuberger had an obligation to compl y with the court’s order,

period. He was not entitled to make his own assessment as to
its necessity. Second, as noted above, his suggestion that
Plaintiff was not prejudiced by the merger is contrary to the
strong weight of the evidence.

Inthe same vein, counsel’s argument in opposition to the
motion to compel now atissue is so glaringly baseless that it
reflects a lack of good faith and a failure to satisfy the
obligation incumbent upon an officer of the court. Counsel
grossly mischaracterizes the issue in question as “whether
disclosure of assets of a judgment debtor’s affiliate exceeds
the scope of permissible post-judgment discovery where the
judgmentcreditorfailstoarticulateavalidlegaltheory under
which it may execute its judgment against such assets.”
(Defs."Mem.inOpp’nat16n.3,Dkt.N0.634.) Asnotedabove,

Defendants will not identify their affiliates, will not even

7 Itisnoteworthythatthisargumentwasofferedafterprimary
counsel had represented in open court that his client would
comply with the injunction.
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confirmwhether they exist, so Plaintiffis entirely unable to
litigate the issue Defendants cynically identify as central.
ThisamountstotyingPlaintiffshandsandthencondemninghim
for not throwing a proper punch -- transparent game-playing.
Equally importantly, Plaintiff's motion seeks discovery
only, and, more importantly, discovery of information that is
entirelywithinthecontrolofthenamed Defendants. Provision
of this information, which Defendants do not deny possessing,
would merely give Plaintiff an opportunity to offer further
argument for execution of its judgment in the daylight of full
andfairdisclosure. Plaintiffmightwinorlose, butseeking
access to information Defendants themselves possess about
“affiliates” or “entities” possibly holding funds or other
valuable property belonging to Defendants is perfectly
appropriate, routine post-judgment discovery. No proper
rationale justifies withholding this information. Counsel’s
defenseofhisclients’refusaltoproducethisdiscoveryfalls
far outside the boundary of zealous advocacy.
Fortheforegoingreasons, Plaintiff'sMotionforExpenses
(Dkt.No.622)isherebyALLOWEDintheamountof$48,930. Both
Defendants and their primary counsel, The Griffin Firm, are
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jointly and severally liable for this amount, which the court
orders to be paid to Plaintiff’'s counsel on or before May 1,

2018. In the event that Defendants appeal this ruling prior

tothatdate, the courtordersthatthis paymentbe madetothe
Clerk of Court for the United States District Court for the

District of Massachusetts and held in an interest-bearing

account pending the outcome of the appeal.

C. Motion for Rule 37 Sanctions (Dkt. No. 639)

Thismostrecentmotion, whichseeksanorderthatcertain
thirdpartiesmustconveyalargenumberofpatentstoPlaintiff
(or, failing that, that the court make the conveyances itself)
must be denied for largely the same reasons that the earlier
motion for sanctions (Dkt. No. 522) has been denied. This
motion offers somewhat more detail, naming four foreign
corporations that Plaintiff contends fall under the “Biolitec
group” umbrella. Moreover, an attached declaration offers an
extensive catalogue of patents allegedly owned by these
entities.

Two problems make allowance of this motion inadvisable.
First,thefouridentifiedforeigncorporationsmay,ormay not,
include all the targeted Biolitec group entities. Other
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corporations may also be subjecttothe requested order. (See
Pl.’sReplyat8n.9, Dkt.No. 6 49.) Thecourtisstillinthe
darkaboutthe exactpartiesthat mightbe subjecttoitsorder
beyond the four named.

Second, eventoastheentitiesnamed, itisunclearwhere
they stand in relation to the named Defendants. Plaintiff
asserts that Defendants “have conceded that all Biolitec
entities are in privity withthem.” (Pl.’s Mem. in Support at
13n.13(citinganearliermemorandumfiled by Plaintiff), Dkt.
No. 640.) But the record does not appear, at least at this
point, to contain any such binding concession. Certainly,
under Plaintiff's definition of the term “Biolitec group
entities”--entitiesowneddirectly orindirectly by the named
Defendants -— some connection must exist. The connection,
however, is not sufficiently clear to leave the court
comfortable ordering assignment to Plaintiff of dozens of
patents,aswellasotherintellectualproperty,owned,at least
on their face, by third-parties.

Thisisnotaclassicsituationwhere ajudgmentcreditor,
for example, is seeking access to funds held by a bank in an
account under the name of the debtor, or held by an employer
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andsubjecttogarnishmentasfundsowedtoanemployee/debtor.
At this stage, and without further information, the court has
no sufficient basis to conclude that patents or other
intellectual property held in the name of “Biolitec Pharma” or
one ofthe other four named entities are necessarily equitably
owned by Neuberger and subject to forfeiture.

It bears repeating, once again, that the source of this
obscurityis Defendants’ contumacy -- the wrongful withholding
ofrelevantevidenceandtherepeatedviolationofcourt orders.
The provision ofroutine post-judgmentdiscovery by Defendants
wouldallowPlaintifftolitigate,andthiscourtto adjudicate,
the question of Plaintiff's entitlement to the patents and to
funds and other property possibly being held by third parties
butequitably owned by Defendants. Thisdiscoveryshouldhave
been provided long ago.

A paragraph of Plaintiff’'s memorandum argues that, as an
alternative remedy, the court can order joinder of the four
Biolitec group entities now identified by Plaintiff as “reach
and apply defendants.” The court declines to do this on its
own initiative. Plaintiff of course is free to file a motion
seeking this joinder.
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For the foregoing reasons, Plaintiff's Motion for Rule 37
Sanctions (Dkt. No. 639) is hereby DENIED.

V. CONCLUSION

In summary, the court rules as follows. Plaintiff's
Motion for Sanctions Under Rule 37 (Dkt. No. 522) is hereby
ALLOWED, in part. Defendants have until April 15, 2018, to
servefulland complete answersto Plaintiff'sinterrogatories

and requests for production. Absent compliance, the court

ordersthat Defendants pay $25,000t0 the Clerk of Courtofthe

United States District Courtfor the District of Massachusetts
on or before April 15, 2018, and on the 15th of every month
thereafter,uptoamaximumof$1,000,000,untilDefendants
complied with the court’s order.

Plaintiff's Motion for Expenses (Dkt. No. 622) is hereby
ALLOWED in the amount of $48,930. Both Defendants and their
primary counsel, The Griffin Firm, are jointly and severally
liable for this amount, which must be paid to Plaintiff's
counsel on or before May 1, 2018. In the event of an appeal,
the funds will be paid to the Clerk.

Plaintiff's Motionfor Rule 37 Sanctions (Dkt. No.639)is
hereby DENIED.
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It is so ordered.

/sl Michael A. Ponsor

MICHAEL A. PONSOR
u.S. DISTRICT JUDGE
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